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P-ROCEEDI-NGS
10: 00 a. m

CHAlI RPERSON GRI FFI S: Today is the 25'"
of April 2006, Public Meeting, our norning session
of the Board of Zoning Adjustnents of the District
of Col unbi a. My nanme is Geoff Giffis,

Chai rperson and joining nme today is the Vice-Chair
Ms. MIler. Representing the National Capital

Pl anni ng Conmmi ssion is M. Mann. W are expecting
M. Etherly nomentarily. He's been a little

del ayed and he will join us.

| do not believe we'll have a Zoning
Commi ssioner with us this norning. However, we
will certainly welconme themif they do show.

That being said, a couple of very
i mportant things in ny opening remarks just to |et
you know all know how our proceedi ngs wl |
progress, and al so very inportant information that
you shoul d be aware of.

First, copies of today's Agenda are
avai l able for you. They are located at the table
as you enter into the hearing roomand you can pick
one up and see where you are in the chronology. W
will get through all that which is on our schedul e

for this nmorning' s session.
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Additionally, | would ask that everyone
turn off cell phones and pagers, Bl ackberries and
beepers at this tine because it will disrupt our
transmssion and it's very inportant our
transm ssion. And why is that?

First, the court reporter sitting to ny
right is creating the official transcript. That
official transcript is the official record of our
heari ngs and our applications. That will need to
be conpl ete and there are several attendant things
that I will go through with that.

W are also, |'mhappy to say, being
broadcast live on the Ofice of Zoning's web site.
So, as you are presenting, not that people around
the world are going to be watching but don't be
nervous, it's okay. W'Ill walk you through it and
make sure that all the inportant information cones
into the record.

And that's really the inportance of
t hese opening remarks. Everything you say nust be
said into a mcrophone, it nust be on the record.

The record that we're creating today is what the

Board will in fact be deliberating and deciding on.
Anyt hi ng outside of the record will not be taken
into consideration or will not base its decision on
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that in any way, shape or form

So, if you say a coment in the back of
the hearing room don't expect that to be part of
the record. The inportant thing is to cone
forward, make yourself confortable and speak into
t he m crophone.

When you do, the first tinme you address
the Board I'mgoing to ask that you state your nane
and address for the record, then we can proceed
with all the inportant testinony that you wll
provi de us.

Prior to comng forward, | would al so
ask that you fill out two witness cards. Wtness
cards are available in front of the table where you
will provide testinony. They're also available
where you entered into the hearing room Those two
cards go to the court reporter sitting to my right,
and of course that is so that we spell your nane
correctly.

That bei ng said, our order of procedure
for special exceptions and variances is as foll ows.

First, we hear fromthe applicant,
presentation of their case. Secondly, we'll hear
any government reports attendant to the

application, the Ofice of Planning, Departnent of
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Transportation, etc. Third, we'll hear fromthe
Advi sory Nei ghbor hood Conmmi ssion in which the
property is |ocated.

Fourth, we'll hear persons or parties
in support of an application; fifth will be the
persons parties in opposition to an application.

And sixth, finally, we call back the
applicant and allow themtine to present any
rebuttal wi tnesses, rebuttal information or closing
and summati on renmarKks.

Cross exam nation is allowed by parties
and the applicant in a case. W do have extensive
rul es and regul ati ons outlining how cross
exam nation is to take place, we're not going to go
through all those but we'll deal with it if it is
required specifically in each individual case.

However, it should be noted that the
ANC wi t hin which the property is located is
automatically a party in this case and therefore it
does participate as a full party and will therefore
be participating in cross exam nation as they see
and deemfit.

As | have said, we are creating a
record before us today in all of these cases, and

at the conclusion of our hearings we will close
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that record. It should be fully understood that at
the closing of the record, no other additiona
information is taken into the record.

So the inportance of course again is to
state everything that you want to be taken into
consi deration which is within the jurisdiction of
the Board during the hearings, or to have that
submtted in witing.

The Board at tinmes requests additiona
informati on that we see as not conming forth during
our hearings. W wll be very specific on
information that is to be submtted into the record
and we will also be very specific as to when that
is required to be submitted into the Ofice of
Zoni ng.

The Sunshine Act requires that this
Board conduct its hearing in the open and before
the public and that's what we are about to enbark
on.

W do enter into executive session both
during and after hearings on cases, and this is
used for purposes of deliberating on cases, but
nostly just for reviewing the record and the facts
in this case. Qur executive sessions are in

accordance with our rules, regulations and
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procedures. It is also in accordance with the
Sunshi ne Act.

At this tine ['"'mgoing to say a very
good norning to Ms. Bailey, who's with the Ofice
of Zoning, sitting on nmy very far left. M. Rose,
also with the Ofice of Zoning and Ms. d azer with
the Ofice of the Attorney General with us. M.
Moy will be in and out, also with the Ofice of
Zoni ng.

I"mgoing to ask everyone that is
anticipating presenting to the Board any testinony
or address to the Board, if you would pl ease stand
and give your attention to Ms. Bail ey she's going
to swear you in.

MS. BAI LEY: Wul d you pl ease rai se
your right hand. Do you solemly swear or affirm
that the testinony that you will be giving today
will be the truth, the whole truth and not hi ng but
the truth?

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you all very nmuch. W appreciate that. Wth
that, we can nove to prelinmnary matters.

Prelimnary matters are those which
rel ates whether a case will or should be heard

today. Request for postponenents, continuance,
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wi t hdrawal s, whet her proper and adequate notice had
been provi ded, these are elenents of prelimnary
matter, meaning the Board should take them up prior
to calling a case.

If you have a prelimnary natter for
the Board' s attention I'd ask you to cone forward,
have a seat at the table in front of us as an
i ndication of having a prelimnary matter. [|'m
going to ask Ms. Bailey first if she's aware of any
prelimnary matters for the Board's attention.

MS. BAI LEY: M. Chairman, Menbers of
the Board and to everyone, good norning. There are
prelimnary matters that are associated with a case
specifically but one in particular | would like to
bring to the Board's attention, and that is for
Application No. 17460, and the applicant in this
case i s requesting a postponenent, sir.

CHAlI RPERSON GRI FFI S: Excel | ent.

Thank you very nuch. Good norning sir.

MR, SPALDING  Phil Spalding. |
reside at 1929 13'" Street and | represent ANC 1B
and it is that request for continuance in case
17460.

CHAlI RPERSON GRI FFI S: Ckay. Good.

Yes?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

11
VMR, GOLDBLATT: David Col dbl att with

Arnold & Porter, 555 12'" Street regarding the
application for 17460.

CHAI RPERSON GRI FFI S: kay. And you
put the letter in this norning, is that correct,
asking for a postponenent?

VR, GOLDBLATT: Yes.

CHAlI RPERSON GRI FFI S: OCkay. And the
issue is that there was a report fromthe Ofice of
Pl anni ng that you want to spend nore tine
addressing the el enents?

VR, GOLDBLATT: Yes.

CHAlI RPERSON GRI FFI S: Ckay. M.
Spal di ng, position?

MR. SPALDI NG W have no objection.

CHAI RPERSON Rl FFI S: | see. Ckay.

I s anyone el se here attendant to the Application
17460? Persons that were anticipating providing
testinmony to give your opinion about continuing
t hi s?

Not hearing any additional individuals
present for questions. M. Mller?

VI CE CHAI RPERSON M LLER: No. | just
note in the letter that it seens that they may be

expl oring a devel opnental alternative, is that
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correct?

VR, GOLDBLATT: Yes.

VI CE CHAI RPERSON M LLER: Ckay.

CHAlI RPERSON GRI FFI S: What does that
mean? You nean you'll change the project?

MR. GOLDBLATT: Duri ng our discussions
on it last Thursday, OP brought up changi ng the
vari ance request and we need to | ook into talking
to our architect about what that would do to the
bui | di ng.

CHAlI RPERSON GRI FFI S: Ckay. So it
woul d be changi ng substantially the application?

VR, GOLDBLATT: Yes.

CHAI RPERSON GRI FFI S: Ckay. Very
wel | . | don't see any difficulty in setting this
off for additional tinme. | think that they' ve
obvi ously brought up sone critical issues that it's
well worth taking a little bit of tinme and
addr essi ng and maki ng sure that it can go forward.
There it is. Proposed dates?

MR GOLDBLATT: Sonme time this fall
woul d be fine with us, Septenber/ Cctober

CHAI RPERSON (Rl FFI S: Very good. Sone
time this fall? kay. Ms. Bail ey, what do you

have?
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MVS. BAI LEY: For this fall the Board

is open M. Chairman. Septenber 12 in the
afternoon or in the norning.

CHAI RPERSON GRI FFI S: Real |y that far
of f?

VR, GOLDBLATT: Far ?

CHAI RPERSON GRI FFI S: I nmean |' m not
questioning that, sure, we can fit that in.

MR. GOLDBLATT: Wll, we just need
sone tinme to talk to our architect. W have
timng issues and it just would nake it easier for
us.

CHAI RPERSON GRI FFI S: kay. Fine by
me. How about the 19'" of Septenber?

MR. GOLDBLATT: In the norning or
af t ernoon?

CHAlI RPERSON GRI FFI S: | think we can
set this in the norning. M. Spalding, do you have
a problemwi th that?

VR. SPALDI NG No difficulty.

CHAlI RPERSON GRI FFI S: Excel | ent.
kay. As there's no difficulty for the applicant
we'll set that first in the morning on the 19'"
Sept enber, still under 2006. W |ook forward to

seei ng you back then.
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MR. SPALDI NG Thank you very nuch

CHAlI RPERSON GRI FFI S: Excel | ent and
thank you. kay. Any other prelimnary natters
for the Board's attention?

MS. BAI LEY: Not fromstaff, sir

CHAlI RPERSON GRI FFI S: Excel l ent. The
why don't we nove ahead with the next case.

MS. BAI LEY: Application No. 17462 of
Patrick McManaman and Mary Peters, pursuant to 11
DCVR 3104.1, for a special exception to allow an
addition to an existing single-famly dwelling
under section 222, not neeting the | ot occupancy
requi renents under section 403, and nonconformance
structure provisions under subsection 2001.3. The
property is on R1-B and it's |ocated at 4650
Warren Street, N. W, Square 1554, Lot 38.

CHAlI RPERSON GRI FFI S: Excel | ent. | f
you woul d just state your nane and address for the
record.

MR MCVANAMAN: Patri ck McMananman,
4650 Warren Street, N W

M5. PETER: Mary Peters, 4650 Warren
Street, N W

CHAlI RPERSON GRI FFI S: Excel | ent.

Thank you very much and a very good norning to you
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and | understand that you al so have, or | see you
have a representative also. |If you would just
state your nanme and address for the record.

MR, PALLOM NY: Yer ko Pal | om ny.

CHAI RPERSON GRI FFI S: " m going to ask
you to turn your m crophone on. There is it.

MR, PALLOM NY: Yerko Pal |l om ny, 7058
Spring Pl ace.

CHAlI RPERSON GRI FFI S: Excel | ent.
Good. This is an incredibly conplete file. It's a
section 223 special exception. The Board has
reviewed it and gone through all the details init.
| would ask you if you want to just stand on the
record and give you an opportunity to nmake short
opening remarks if you would I|ike.

VR, MCMANAMAN: kay. Good norni ng.
W are trying to finish our attic and you can see
on the picture, on the left, is what we have today
and on the right is what we hope to acconplish.
It's a space that we don't really use right now,
we'd like to make it two roons, hopefully bedroons.

W' ve spoken with our neighbors. 1've
actual ly taken the drawi ngs around to all of our
i mredi at e nei ghbors and |'ve had no opposition.

Everyone's been pretty excited so far.
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CHAI RPERSON GRI FFI S: Excellent. And

in talking with your nei ghbors or anyone el se, have
you had any indication or are you aware of

anyt hing, are you aware of any opinion that these
additions of dorners mght inpair the use,

enj oynent, privacy of your adjacent nei ghbors?

VR,  MCVANAMAN: No.

CHAI RPERSON GRI FFI S: Anyt hi ng t hat
woul d inpair the light and air that get to the
adj acent properties?

VR, MCVANAMAN: No.

CHAlI RPERSON GRI FFI S: Do you think
that this is in character with the architectura
qualities of the bl ock?

MR, MCMANAMAN: Yes.

CHAI RPERSON GRI FFI S: Anyt hi ng el se?

VR, MCMANAMAN: W' ve spoken with the
ANC and |I'mnot sure if you've received that
letter.

CHAlI RPERSON GRI FFI S: W have it |
bel i eve.

MR, MCMANAMAN: Ckay.

CHAlI RPERSON GRI FFI S: No we don't.
We'll get to that, not to worry. Okay. Anything

el se at this point?
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VR, MCMANAMAN: No sir

CHAI RPERSON GRI FFI S: Any questions
fromthe Board? Very well, let's nove ahead and
wel come the O fice of Finance for this, they also
put in an excellent report on this application.

It does need to be waved into the record as ny

i ndi cations that 1've taken the coments of

opposi tion have taken Exhibit No. 22 into the
record. The Board wi Il nove ahead under rul es and
regul ations -- Good norning sir.

MR. MORDFI N: Good norning M. Chair
and the Board. Is it my turn?

CHAlI RPERSON GRI FFI S: It is.

MR MORDFI N: Vell, the Ofice of
Pl anni ng reconmends approval for application 17462
under section 223. The dornmers will not be on the

existing roof line, resulting in no change in the

structure's height and overall footprint. The
dormers will be visible fromWarren Street and 47'"
Street but will not be inconsistent with the

general character of the nei ghborhood.

The O fice of Planning has contacted
but has not received comments fromthe ANC- 3E nor
t he surroundi ng nei ghbors. Nonet hel ess, there

shoul d be no significant inpact given the project
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is primarily in the interior renovation.

The O fice of Planning therefore
recommends approval for section 223.

CHAlI RPERSON GRI FFI S: Excel | ent.

Thank you very nuch. Any questions fromthe Board
for the application? Does the applicant have any
cross exam nation of the Ofice of Planning? Any
question of OP? Do you have the report, do you
have a copy of it?

MS. PETERS: No, | don't think so.

CHAlI RPERSON GRI FFI S: That' s okay.
That's not required but you should get one. It's
an excellent report, good aerial photograph of your
own house. And there is it. | think actually the
i ntroduction of the graphics, your graphics into
the report is always very hel pful and we've cone to
rely substantially on that in our reviewin
preparation for the cases.

Very well, if there's nothing further
fromthe Ofice of Planning. Thank you again. And
we do appreciate that this is not located in an
historic district according to ny review of this
case and address. As indi cated, ANC 3E has not
submtted in the record -- you presented to the

ANC, did you get a letter fromthen?
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MR, PALLOM NY: | have a report not

only fromthe agency but also fromtheir neighbors.

CHAlI RPERSON GRI FFI S: | think we have
it. GCkay. That's fine. Wat else did you have?

MR MCVANAMAN: W have a letter from
t he nei ghbors and fromthe ANC.

CHAI RPERSON GRI FFI S: kay. If you
want to put it in the record you give it to M.
Bai l ey down at the far end and we'll take that into
the record. Oh, is this the sane Ms. Bailey? |Is
this what you just handed ne? kay. This
property -- three to zero, a quorum being three,
agree to approve not to oppose the application.
kay. We'll take that into the record and |'1
pass it around to nake sure the Board reviews this.

| don't have any other report since
this application unless others are aware or the
applicant's aware of any. And with that we can
nove ahead. |If there is any persons present to
provide testinony in application 17462 pl ease cone
forward at this tine. Persons in support, persons
i n opposition?

Not having any other individuals to
provi de additional testinony on this application

think we can nove ahead to the applicant for any
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cl osing or summation remarks you m ght have.

MR MCVANAMAN: None, other than
clarification on when we can take the signs down.

CHAI RPERSON GRI FFI S: You nean our big
orange pl acards?

MR, MCMANAMAN: Yes.

CHAI RPERSON GRI FFI S: They' re ki nd of
nice actually. | think they can cone down now
actually after the hearing' s already been noticed
and obvi ously you've now gone through it. But with
that I think we can nove ahead unl ess any ot her
Board nenbers have difficulty in noving ahead with
this today. | think the record is entirely ful
and | woul d nove approval of application 17462 of
speci al exception under 223 for 4650 Warren Street,
N. W And | would ask for a second.

BOARD MEMBER MANN: Second.

CHAI RPERSON GRI FFI S: Thank you very
much, M. Mann, | do appreciate it. Section 223 |
haven't said it in a long tinme but I think it's one
of the nost beneficial of our zoning regul ations
and that is it was witten by the Zoni ng Comn ssi on
in order to take into account that we have existing
nonconform ng structures, | nmean nany of which were

built well before the zoning regul ations were
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adopted in this city. And so here we have al
t hese conform ng.

This situation is very clear on that,
not only is it the nonconformty but in order to
adapt for the diversity of circunstances. | think
this falls well within the appropriate guidelines,
as we've already established, but certainly a
strong application under 223. | would note that it
doesn't conply with occupancy and it is therefore
not a conform ng structure, which again also allows
this to cone under 223 and is specifically
addressed to 223.

Wth that, it's very clear fromall the
evi dence that's been presented that addi ng of
dormers and an animation of an attic |evel would
not be detrinmental to the surrounding area. It
neets the entire test and especially the section

under which it's required to nake.

That being said, | obviously wll
support the notion. |I'Il open it up for any other
conment s.

BOARD MEMBER ETHERLY: "1l just note

for the record, M. Chair, that you in fact when
nost of the tinme when we have a 223 al ways make the

statenent that you nmade of the effectiveness of
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that section and | agree whol eheartedly with this.
Thank you.

CHAlI RPERSON GRI FFI S: Excel Il ent. Thank
you very rmuch M. Etherly. Always precise on the
record. If there's no other comments fromthe
Board, or any other conments. | ask the Board to
respond by sayi ng aye.

(Ayes.)

CHAlI RPERSON GRI FFI S: Opposed?

Abst ai ni ng? Very well. Wy don't we record the
vote, Ms. Bail ey.

MS. BAI LEY: Sure M. Chairman. The
vote is recorded a 4-0-1 to approve the
application. M. Giffis made the notion, M. Mnn
second. Ms. MIller and M. Etherly are in support
and we don't have a zoning conm ssion nenber with
us at this tine.

CHAlI RPERSON GRI FFI S: Excel | ent.

Thank you very nuch. And unl ess there's any
opposition, | think we can waive a rules and
regul ati ons and i ssue a sunmary order on this.

MS. BAI LEY: Thank you, sir.

CHAI RPERSON GRI FFI S: Not knowi ng any
opposition we'll do that. Very well. Thank you

very much. Enjoy it.
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MR, PALLOM NY: Can we —- will you

reach a decision today or one week fromtoday?

CHAI RPERSON GRI FFI S: W have j ust
i ssued a bench decision and a sumrary order.
woul d imagine it will be issued today.

MR, PALLOM NY: And we'll get like a
report or something signed so we can present to the
D.C. area?

CHAlI RPERSON GRI FFI S: The best
situation would be to wal k across the hall and talk
to the front desk there and then we'll indicate

when you're going to actually get the issuance of

an order.
MR, PALLOM NY: Thank you very nuch.
CHAI RPERSON GRI FFI S: Good. Thank you
very much. Wth that let's nove ahead.

MS. BAI LEY: Application No. 17469 of
Emergi ng Capital Properties LLC, pursuant to 11
DCVR 3103.2 for a variance fromthe | ot occupancy
requi renents under Section 772, a variance fromthe
residential recreation space under section 773, a
vari ance fromthe open court with requirenents
under section 776, and a variance fromthe
nonconform ng structure provi sions under subsection

2001.3. This is to allow an addition to a proposed
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four unit apartnent buil ding.

The property is zoned CG2-A and it's
| ocated at 241 Florida Avenue, N. W, Square 3098,
Lot 63.

CHAlI RPERSON GRI FFI S: Excel | ent.

Let's just have you introduce yourselves for the
record.

MR,  SCHUPP: Good norning. M nane is
M chael Eric Schupp, residing at 10010 Lorain
Avenue in Silver Spring.

MR.  MAI GNAN: Good norning. M nane
is Peter Maignan, 8181 Professional Place, Suite
205, Landover, Maryl and.

MR. HEI SEY: Joel Heisey, 1516 12'"
Street, N W

CHAlI RPERSON GRI FFI S: Ckay. And who's
who?

MR.  SCHUPP: "' ma managi ng nenber of
Emer gi ng Capital Properties.

CHAlI RPERSON GRI FFI S: Ckay.

MR. MAIGNAN: | represent Emerging
Capital Properties.

CHAlI RPERSON GRI FFI S: Excel | ent.

MR. HEI SEY: And |'mthe designer for

the property.
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CHAI RPERSON GRI FFI S: Perfect. o

ahead.

MR, NAI GNAN: Wl |, thank you very
much for taking the tine to nmeet and hear us today.
W're here on a petition for a variance and |
believe that follows a conplete -- we filed our
petition on Decenber 12, 2005 requesting the
variance. W also filed a petition requesting an
expedi t ed heari ng.

The expedited hearing was granted. W
received confirmation fromthe ANC-5C and they were
i n approval of the request, in fact there should be
aletter inthe file fromthe ANCin this case.
They were fine with the expedited hearing as well
as approve the request for the variances in this
case.

We al so received a report fromthe
Ofice of Planning and that report was dated Apri
18'" and the Ofice of Planning had al so indicated
that they're in agreenent with the requested
vari ances and there's been no --

W have sought and received no
obj ection fromany of the neighbors. W don't
believe that the variance will cause any disruption

to the character of the community. In fact, anong
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the pictures that were provided in the Ofice of
Pl anning's report, that entire nei ghborhood is
bei ng renovated and work is being done and in fact
some of the pictures that show some of the

nei ghbors' hones are doing exactly sanme type of
work that we are requesting here. So we believe
that it's in conformty to include the

nei ghbor hood.

CHAI RPERSON GRI FFI S: kay. | have a
couple of quick clarifications. First of all, we
received a letter, Exhibit No. 26, that is a letter
in opposition to this application. And | don't
know i f you are in receipt of that but we should
provi de you a copy. It was given to the Board
today and it was stanped in as 25" of April, it
says 2016 but | assunme that's that's 2006. And it
is signed by a B. Benjam n, owner of 245 Florida
Avenue, NW W'I|Il get to that in a nonent but |
wanted to nake sure that you' re aware of that.

MR MAI GNAN: No, we weren't aware of
that actually.

CHAlI RPERSON GRI FFI S: Ckay. We'll get
toit and we'll figure out what the elenents are in
that. And a quick clarification and I'm not goi ng

to spend a lot of tinme on this, |I'mnot sure you
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were granted an expedited hearing but, be that as
it my, | noted the letter that's in the record
requesting that expedited hearing and | wasn't
really sure why you thought you were unique with
all the other difficulties that are happening in
town with the delays and such.

But be that as it my, we're certainly
glad you're here and we're ready to proceed with
plenty and anple tinme today.

One of the comments in your opening
statenents gives ne pause however. You're here for
a variance and of course the variance test, it's
excellent to come in with great support, and the
ANC of course is part of our entire record and
sonmething that we will look at and rely upon, as is
the O fice of Planning and their analysis. W take
all that into our account and then nmove on from
there into our deliberation.

But it is very clear what needs to be
met, and the test for the variance would be to
establish that this is sonehow uni que, whether in
property or in circunstance, that that uni queness
creates a practical difficulty in total conpliance
with the regulations and that, in the end, that it

woul dn't inpair the integrity of the zone plan map
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or the public good.

I n your openi ng comrent you said, |ooKk,
everyone el se is doing the exact same thing we are.
I"'mnot sure that substantiates your uni queness.

It doesn't disregard it, it nmay just go to the |ast
test.

What | would ask you to do is just lay
out alittle bit nore of how this neets the test
requi renents for the variance and, in addition, the
O fice of Planning has brought up | think kind of a
fascinating aspect and they will get into it
further, but | want you to be aware because | want
you to address it, is whether this would actually
require a variance fromlot occupancy based on the
C2A with the residential requirenent of the | ot
occupancy above 60 percent, even though it's maxing
that bel ow would this then require sone relief.

And that's what | know.

MR.  MAI GNAN: | would defer to ny
architect and have ny architect explain in great
detail the various issues that we have in this
case.

CHAlI RPERSON GRI FFI S: Ckay.

MR. HEI SEY: W' re taking an existing

three-story building with basenent for conmercia
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use of basenent. It was formerly a single famly
house and converting it to four condom niumunits.
They are not going to change the footprint of the
building. We will be providing parking in
conformty with the requirenents, we're staying
within the FAR requirenents and we are staying
within the height requirenments for the property.

CHAlI RPERSON GRI FFI S: Good. Two
questions on that. You said that this was an
existing single famly; wasn't there, am| m staken
that there was retail or sone sort of conmercial ?

MR HEl SEY: There was a C of O for
the first floor in the basenment commercial, and I'm
saying single famly was the top three floors.

CHAlI RPERSON GRI FFI S: | see. A
right. But that's an inportant understanding for
us.

MR. HEI SEY: It's not a single famly,
it's a mxed use building fornerly with a C of O
for commercial in the basenent and residents on the
upper fl oors.

CHAlI RPERSON GRI FFI S: Good. And the
exi sting m xed used, what was the required parking
at that?

MR HEIl SEY: One space.
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CHAI RPERSON GRI FFI S: Just one. And

you said that it was going to conply, which is
anot her question that the Board has just for
clarification, what was provided in its existing
condi tion, a conpliant parking space?

MR HEIl SEY: Vell, it was as Ofice of
Pl anni ng had advi sed. The exi sting parking space
coul d be considered a conpact space because that's
what was available there and it did exist. So that
was the gui dance that we received fromOfice of
Pl anni ng.

CHAI RPERSON GRI FFI S: And how are you
changing the site then to make a conpliant parking
space avai l abl e?

MR HEIl SEY: On the first floor, the
way the building is structured or is actually
built, there's a first floor, there's a four foot
deck and then the second fl oor overhangs that deck.
On the first floor we're going to renove that deck

and that gives us a full 20 foot parking space

t here.

CHAlI RPERSON GRI FFI S: | see. So
exi sting you could not put that parking -— where's
the site plan on that? kay. | think

understand. So you have an exi sting conpact and

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

31

with the renoval of part of the structure and the
over hang of the deck, you'll be able to provide the
parking pad that will conply with the di nensiona
requi renents and regul ati on?

MR HEIl SEY: Yes sir.

CHAlI RPERSON GRI FFI S: Ckay. Good.
And what was the square footage of the conmercia
basenent ? Just off hand? | mean as the footprint
of the building.

MR HEIl SEY: Yes. \Whatever the
footprint of the building is. | don't have that
wth ne.

MR.  SCHUPP: It's plus or m nus 900
square feet | believe.

CHAI RPERSON Rl FFI S: " msorry?

MR,  SCHUPP: Plus or mnus 900 square
feet.

MR. HEI SEY: It's a snmaller building
than I would have liked it -- but yes.

CHAlI RPERSON GRI FFI S: Ckay.

Excellent. Let's nove ahead.

MR HEIl SEY: W had submitted this
plan for the conversion. It had been reviewed by
the O fice of Zoning and had been signed off on.

It had gone through all the other reviews and they
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have all been signed off on. And then after,
havi ng been in the process for four nonths, we were
told that we need a vari ance. So that's why we're
here.

CHAlI RPERSON GRI FFI S: So let ne
understand that and that's what your letter for an
expedi ted hearing was kind of getting into the
chronol ogy of all that.

You put in for a permt and you're
saying is went through the zoning adm ni strator not
the O fice of Zoning, that the zoning adm nistrator
signed off onit. You were granted a permt?

MR,  SCHUPP: No sir. The application
asked zoning review for a permt, a building
permt, and was signed off on by the representative
fromzoning. | don't renenber who it was.

CHAI RPERSON GRI FFI S: kay. But you
still didn't, you still weren't issued a permt so
it was still down there?

VR SCHUPP: Correct.

MR HEl SEY: It was at the fina
stage, the structural engineer. He had no
structural coments. He was administratively
checki ng the paperwork O fice of Zoning had

forgotten, or not Ofice of Zoning, the zoning
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adm ni strator had forgotten to stanp the draw ngs.
He had requested the drawi ngs be stanped.

CHAlI RPERSON GRI FFI S: Got you.

MR HEIl SEY: And a different reviewer
now, four nmonths into the process, reviewed it and
said you need a variance. So that's why we're
here.

CHAI RPERSON GRI FFI S: kay. There it
is then. Okay. Wat else?

MR HEIl SEY: | mean as far as the
actual building application, like I said fromny
under st andi ng of the current zoning |laws and
current practices what had been approved, this
buil ding was in conpliance and also | believe there
will be no harmor detrinental effect.

CHAI RPERSON Rl FFI S: But you're not
presenting a case that you shouldn't be here?
You're presenting a variance case, correct?

MR HEI SEY: Yes. Yes.

CHAI RPERSON GRI FFI S: This building is
nonconpliant to | ot occupancy under 772, so |I'm not
sure why you would think that you could put an
addition on top of the building that's
nonconf or m ng.

MR. HEI SEY: VWell, with current
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practices in the nei ghborhood, there were no
comments through the first round of reviews from
the zoning adm nistrator. They never said anything
in current practice. | have six other buil dings
within four blocks of this that the exact sane

t hi ng was done that were approved. | was goi ng by
current practice.

CHAI RPERSON GRI FFI S: Ckay.

Under st ood. For this particular property and this
particul ar proposal, | think, well | do not believe
that you are incorrectly here. | think you're

correctly here for the relief that you' re actually
seeking and we will see if there's actually
additional relief which I don't think will deter
our first processing this today because it's been
noticed for variances and we're talking all within
vari ances and certainly none of the specifics or
paraneters are changing in this. There it is

t hen. Anyt hi ng el se?

MR MAI GNAN: Vell, to be clear we
agree that we should properly be here, it's just
that we're trying to give the Board a background, a
procedural background as to how we got here.

CHAlI RPERSON GRI FFI S: Sure.

MR. MAI GNAN: We believe that with in
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the practices in the community, that this was not
one that needed a variance but, when we brought to
our attention, we followed the proper procedure and
brought it in for a variance and are now requesti ng
vari ance and believe that the variance if granted
woul d not cause any --

CHAlI RPERSON GRI FFI S: Agr eed.

MR,  MAI GNAN: The only other issue is
that a | ot of the various docunents here there
appears to be sone confusion as to whether we're
asking for four variances or three variances.
There's a confusion there. Well, to be clear,
we' re asking for four separate variances that are
laid out in the —

CHAI RPERSON GRI FFI S: One m ght say
three, four or five. But go ahead, you nane the
ones that got you here.

MR.  MAI GNAN: Vell, | nean and they're
properly laid out in the --

CHAlI RPERSON GRI FFI S: 773 residentia
rec space, correct?

VR, MAI GNAN: Correct.

CHAlI RPERSON GRI FFI S: 776.3 with —-
2001. 3 of course is the addition of nonconform ng

structures. Do you think you're for 772
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occupancy?

MR,  MAI GNAN: Wl |l yes, because |
believe the Ofice of Planning report.

CHAlI RPERSON GRI FFI S: Ri ght.

MR. HEI SEY: | thought that was one of
the original ones allowing the addition as well. |
t hought they were together.

CHAlI RPERSON GRI FFI S: Yes, well it's
an interesting, the Ofice of Planning and | don't
want to steal their thunder and I won't go into
this. But what they're bringing up the issue of is
yes, you're conformant for | ot occupancy, but
they're saying you actually need a relief froml ot
occupancy because the top floor that you' re putting
on doesn't conply with the--

MR. HEI SEY: No, | understand exactly.
What |'m saying is when the application was made |
t hought that you were going to get them

CHAlI RPERSON GRI FFI S: Got you.

MR HEIl SEY: And | don't think we're
obj ecting to your saying we need one.

CHAlI RPERSON GRI FFI S: Good. And then
you are of the understanding that parking is not
required of relief?

MR HEl SEY: Correct.
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CHAI RPERSON GRI FFI S: Ckay.

MR,  SCHUPP: Sir, if | my add?

CHAlI RPERSON GRI FFI S: Sure.

MR SCHUPP: Based on the nenoranda
that was provided to us by the zoning review
branch, that is what we based our application on
and we're only going with those -- and we actual ly
had a conversation, Joel and I, with a Toganayer?

CHAI RPERSON Rl FFI S: Toganay.

MR SCHUPP: Toganay, very good,
maki ng specific nention of the parking because that
was initially a stunbling block for us back in
July. And she told us that that was satisfied and
that these were the itens that we were to go to for
a zoning adjustment wth.

CHAlI RPERSON GRI FFI S: Ckay.

VI CE CHAI RPERSON M LLER: I just want
to follow up on that. Do you have an understandi ng
as to why it was satisfied? | nean it sounds to ne
as if two parking spaces are required and what's
here is one conpliant parking space and one conpact
space, and |I'mjust wondering if you can address
t hat .

MR,  SCHUPP: When given to initia

zoning review, it was identified that we woul d have
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i nsufficient parking space. Based upon a
reconmendati on froma nenber of the Ofice of

Pl anni ng they suggested that we utilize the
existing Certificate of Cccupancy for the
commerci al space in the basenment that would all ow
us to have a conpact space, and then to provide a
full space along with that.

The | ogi stics of the dinensions of the
property nake it difficult to get two full spaces
anyway. You require 18 feet in width and the
property itself is 17.46. So ideally we're | ooking
at two full-sized spaces |ess six inches.

VI CE CHAI RPERSON M LLER: Thank you.

CHAI RPERSON GRI FFI S: kay. Anything
el se?  The discussion of the area in front of the
bui l ding that m ght be aninmated for residential
recreation in the use. |Is there any idea or
intention on that space?

MR SCHUPP: | had a conversation with
M. Jesicu fromthe Ofice of Planning a couple of
weeks back. Because of the nature of the |ocation
of the property, it's on Florida Avenue, there's a
bus stop right at the front door, | think that
recreational space right there is not truly viable.

"' mnot sure that anyone's going to have cook-out
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there in the 200 square feet that are avail abl e
fronting Florida Avenue and t he bus stop.

CHAI RPERSON (Rl FFI S: What are you
going do with it?

MR.  SCHUPP: I'"mnot sure yet, sir.

CHAI RPERSON GRI FFI S: What are your
opti ons?

MR,  SCHUPP: My options are to build a
retaining wall to keep the traffic fromthe people
waiting for the bus at bay. To |eave this space
open. Those are the two that I'mtoying with at
t he nonent.

CHAlI RPERSON GRI FFI S: Ckay. So if
you build that little space, you' d keep it open and
wal k down into the | ower |evel, correct?

MR,  SCHUPP: Accessibility to the
first floor, which would get you into the units on
the first, second and third floors that we propose,
is a stairwell that extends to the sidewal k. The
court itself that's in question is open and | evel
with the sidewal k to the east of the stairwell.

CHAlI RPERSON GRI FFI S: | see.

MR,  SCHUPP: | think if anything that
space woul d be used as an enhancenent to the

basenent unit which is otherw se subterranean.
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CHAlI RPERSON GRI FFI S: But the basenent

unit you're going to walk in right off the stree?

MR,  SCHUPP: And down a few steps
towards the side.

CHAlI RPERSON GRI FFI S: Right. | nean
right now they carved open the entrance to the
commerci al space in the bay, right?

VR. HEI SEY: Yes.

CHAI RPERSON GRI FFI S: kay. Oh | see.
There it is. kay. No Zen garden going in there.
What el se? Al'l right so ny understandi ng was a
residential recreation space, of course it's a high
percentage of the -- it's a small building so the
actual square footage is whatever it is, 600, 900
square feet, and you're saying that it's
practically difficult in providing that within the
building. | would assert that | don't see it fully
drawn out here but correct ne if I'"'mwong, with a
900 rough plus or mnus that woul d take over two-
thirds of an entire floor of a four story building,
is that right?

MR HEIl SEY: Yes it is.

CHAlI RPERSON GRI FFI S: So it would take
out a unit of this building that you're

anticipating putting in four units?
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MR. HEI SEY: Yes it would and we al so

can't do it on the roof because the 25 foot m ni mum
woul d nmean --

CHAlI RPERSON GRI FFI S: Right. The
di mensi onal requirenments of the roof wouldn't nake
it conpliant with a residential rec. GCkay. And
the front area which I think Ofice of Planning has
probably said in focusing on lot for some sort of
animation, | mean |I'msure you're going to want to
make it | ook good. But that also doesn't nake a
whol e | ot of common sense indicating that that
m ght be publicly used for the owners of the new
units for residential recreation space, we can
under st and t hat.

What's the difficulty in conplying the
addition of that |ot occupancy?

MR. HEI SEY: The | ot occupancy it's
| argel y because of the definition of the way a | ot
is calculated, the physical structure of the
building really is only 60 percent but because of
t he nonconform ng court on the side, that adds to
the definitional coverage which pushes us over.

We have no intention of changing the
footprint of the building. W're just taking the

second story strai ght up.
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CHAI RPERSON GRI FFI S: Is there sone

practical difficulty in doing a different footprint
on the addition, on the additional floor?

MR SCHUPP: It has a lot to do with
the court -- that we're seeking as well because you
can either build to the property Iine or you need a
15-foot mnimum and since our property is 17 and a
hal f feet wide, that only needs a two and a half
f oot addition.

CHAI RPERSON Rl FFI S: | see. Ckay.
Anyt hi ng el se? Any ot her questions?

MR.  SCHUPP: | think beyond that |'d
just like to add one nore thing to the addition,
you know, we would be allowed to go to the lot line
and we could theoretically take off the back end of
the building and build width to width and be
conformty with zoning. But |I think that that's at
odds with the light and air that zoning al so seeks
out in its decisions.

MR. HEI SEY: I'"d like to point out to
you the way these buildings, it's nore the
traditional dog |leg building, where our property
sits back three feet the adjoining property also
sits back three feet, so you'd end up with a six

foot open court.
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CHAI RPERSON GRI FFI S: Ri ght.

MR. HEI SEY: Where by zoning we're
allowed to go to a three foot, or to a zero | ot
line, but I think that would actually be nore
detrinmental to the overall aesthete of the units as
a bl ock.

CHAlI RPERSON GRI FFI S: Under stood. So
part of the parking is matching the footprint
that's already there you' re saying that it's
sonetimes beneficial in terns of its setback from
t hose aspects but not conpliant, and the aspect,
the area way as part of the dog |l eg actually counts
because it's below five feet towards the | ot
occupancy which adds to what we take in as mass
which actually isn't in terns of the mass --

O her questions? Clarifications? | f
there's nothing further fromthe Board, why don't
we nmove on then to the Ofice of Planning and we'l|l
return with closing remarks as you need.

MR, JESI CU: Good norning M.

Chai rman and nenbers of the Board. M nane is Mtt
Jesicu, I'mwith the Ofice of Planning.

The O fice of Planning received an

application No. 17469 for three variances that the

chairman just |isted a nonent ago, and the O fice
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of Planning also believes a fourth variance is
required to | ot occupancy section 772. And if the
Board would like | could get into nore detail about
why you think that's necessary.

The O fice of Planning has no
out standi ng i ssues and reconmends approval of the
appl i cation.

As you know, the variances rest on a
three part test, the first part being is the
property unique or is there sonme other
extraordi nary or exceptional situation affecting
the property.

| think it's fair to say that inits
di mensi ons, the parcel is not unique on this
square. It is very simlar to other lots in the
block. | think we can say, however, that it is
very narrow for a commercially zoned lot and that's
where the uni queness cones into play; 17 and a half
feet wide is sonewhat nore narrow than the C 2-A
district anticipated for residential use.

The second part of the test is does
t hat uni queness inpose a practical difficulty on
neeting the zoning regulations? For the recreation
space, yes it does present practical difficulty.

As the applicant nentioned, the lot is only 17 and
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a half feet wide and therefore it does not neet the
25 foot dinensional requirenent for roof space.
There is sonme space at the rear of the property but
that is being used for parking and the applicant
woul d |i ke to continue that use for parking.

Al so previously mentioned was the snal |
court at the front of the property. W suggested
that as a possibility for sone sort of recreation
space but, as the applicant noted, it is right
adj acent to the bus stop area and perhaps sinply
delineating that space fromthe public space would
be accept abl e.

Regardi ng the court width and the
rel ated variances for that, it would be inpractica
for the applicant to provide a 15 foot court, he
woul d be left with a two and a half foot space for
any addition.

The applicant could | ook at providing a
court smaller than 15 feet but then there's stil
the question of is that space big enough to be
usabl e, and you're also dealing with structura
concerns of putting a |oad bearing wall in the
m ddl e of a second floor ceiling.

The third part of the test is can

relief be granted without detrinent to the public
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good or inpairing the intent of the zoning

regul ations. The requested relief would not be a
detrinent to the public good, in fact the ANC noted
that the renovation of the structure would be of
benefit to that bl ock and would i nprove the

appear ance of Florida Avenue in that area.

Al so, the addition of the third floor,
or the addition to the third floor would not inpair
the air and light reaching the court.

Agai n, the ANC voted in support of the
application and the Ofice of Planning reconmrends
approval for variances.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you. Qui ck question, in your analysis for
t he parking, what graphic are you | ooking at, or
did you have a graphic that hel ped you ascertain
what was happeni ng t here?

MR, JESI CU: | believe the platts,
which is the first page of ny platt package shows
t he di nensi ons and, as the applicant noted, the
deck at the rear of the first floor will be com ng
off and that will allow enough space for the ful
| engt h of the parking space.

CHAlI RPERSON GRI FFI S: Good. Any

questions fromthe Board? Ms. Mller?
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VI CE CHAI RPERSON M LLER: Yes, |I'd

like to followup with Ofice of Planning ny
question to the applicant with respect to the two
par ki ng spaces, one of them being the new one that
is conpliant with the regul ations and the ot her
one, which is in existence which is a conpact
space, why do you think that no relief is required
for the conpact space?

MR JESI CU: W understood that the
conpact space was already in existence, according
to the last Certificate of Cccupancy, and that the
applicant would only be required to provide any
addi ti onal spaces that were needed, and this is a
full sized space also in the rear of the property.

VI CE CHAI RPERSON M LLER: | guess ny
question goes a little bit further than that. |
accept that it was in existence and so ny question
is the legal authority. It sounds like it's being
grandf at hered and |I'mwondering if you' re relying
on any part of the zoning regulations for that?

MR, LAWSON: My name is Joel Lawson,
I"'mwith the D.C. Ofice of Planning. W woul d
rely just on the standard interpretation of the
zoning regul ations that exist in noncoformties are

normal |y grandfathered as part of an addition. The
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addi tion doesn't increase the anpunt of anount of
nonconformty, it doesn't reduce the size of the

par ki ng space from my understanding, and it seens
to function adequately well. So we woul d accept

that the interpretation of the regul ati ons woul d

normal Iy all ow that space to be grandfat hered.

W al so note that the zoning
regul ati ons do all ow conpact spaces. There are
certainly requirenments relating to those conpact
spaces, there's a mninmumsize requirenent, maximm
nunber of requirenments and all that kind of stuff,
but it's not that conpact spaces are explicitly
prohi bited by the zoning regul ations, they're
sinply regul ated through specific regulations in
t he parking chapter.

VI CE CHAI RPERSON M LLER: Thank you.
And just so that |I'mclear about what we're relying
on, I'mwondering if it's 2005.1 which goes to
di sconti nuance of nonconforning uses if they
haven't been discontinued within a three year
period it can be continued.

MR, LAWSON: I"msorry, what's that
nunber agai n?

CHAlI RPERSON GRI FFI S: What

nonconform ng use are you tal ki ng about?
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VI CE CHAI RPERSON M LLER: Ch sorry. A

conpact space that doesn't neet the conpliant
standards, that that's not a nonconform ng use.
CHAI RPERSON Rl FFI S: Let's go over

that quickly. Wat's your -- 2005.17

VI CE CHAI RPERSON M LLER: | under st and
the concept, | was just |ooking and trying to
figure out where in the regulations is this. | was

| ooki ng at 2005.1, it's a grandfathering provision
and I'mnot sure if it's the right one.

CHAI RPERSON (Rl FFI S: That' s your
question, so if you have an existing condition and
it's a conpact space, essentially what you're
saying is that is counted a credit towards the
requi renent of what it would have been when it was
built, if it was built in conpliance today. And so
one is credited, and | think what Ms. Mller is
| ooking for is where in the regulations would she
|l ook to find the ability of us to credit that
si ngl e space?

MR, LAWSON: If you' re | ooking for a
specific regulation |I'd probably ask for a little
bit of help fromQAG in answering this question if
they can. But | believe that it's actually

originally addressed in the begi nning chapters of
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the zoning regul ations, but if you'll just allow ne
a second I'Il continue | ooking.

CHAlI RPERSON GRI FFI S: | think we can
find it. | mean we'll find the actual section, but

| absolutely agree with M. Lawson that it's not
only procedure convention that will be in the
regulations, it will take perhaps a coupl e of

par agraphs in different sections that tal k about
the existing structures that were built
nonconpl i ance that would be cal cul ated apart fromr
requirenent in today's zoning with credits towards
t hat which woul d have had to have been provided in
the construction of the project.

VI CE CHAI RPERSON M LLER: Ckay. |
think that's true and | think we've done this in
ot her cases. | just was wondering where it was, ut
we can find that.

CHAI RPERSON GRI FFI S: The uni que
aspect of this is that it's a little bit different.
For instance, if we were coming in and asking for a
par ki ng variance and then there was an assertion
t hat none was required because this buil ding when
it was built would have been required to have let's
say 50 parking spaces, none were provided,

therefore we could | ook at having a credit of 50.
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What's interesting here is that one
nonconpl i ant was provi ded and w t hout changi ng
dramatically the site, we're able to add anot her
one that is conpliant. And | think that's where
per haps some of the awareness of the Board in terns
of finding nore detail on it has cone.

That being said, let ne ask the
applicant and then I'Il cross it over to the Ofice
of Planning if you have questions. |s there a good
site plan that shows the extension of the first
floor, the deck, the basenment |evel, cellar and the
back | think is probably what it is, and the floors
above?

I'"m | ooking at the site plan which the
Ofice of Planning has relied on and it |ooks Iike
your 19 goes within the dark line of the building.
There's a four foot dinmension there, there's a dash
line. I'mnot sure what or where the building
starts and stops and | can't realistically tel
with the plans that are attached.

MR. HEI SEY: | agree entirely. It's
hard to do on a site plant what all they asked for.

CHAlI RPERSON GRI FFI S: Vell, | can't
have you cone up here though. So what you're going

to do is just have a seat there and we're | ooking
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at the actual permt plan.

MR HEIl SEY: Yes, these are the actual
permts, these are the actual building permt
plans. Wat you're seeing on the site plan this is
t he basenent, what you're seeing on the site plan
is this dotted Iine is the edge of the upper story
and here is the back wall of the building. On your
site plan you' re seeing this because | have to show
on the site plan--

CHAlI RPERSON GRI FFI S: Right. Exactly.

MR HEIl SEY: This is the Iine of the
second floor but this portion, this is the back
wall to the first floor, so this portion is the
exi sting porch.

CHAI RPERSON GRI FFI S: And how hi gh up
is that?

VMR. HEI SEY: It's four steps, 18
i nches.

CHAI RPERSON (Rl FFI S: But aren't you
needi ng to park underneath that?

MR. HEI SEY: W're taking it off.

CHAlI RPERSON GRI FFI S: Oh | see.

MR HEIl SEY: W're going to renove
that. That gives us our length and our w dth and

we woul d still have our |ength here for the conpact
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space and we get our |length here for our full size
space. W will be renoving this portion of the
exi sting- -

CHAlI RPERSON GRI FFI S: Then show ne
what' s bei ng proposed because your A-2 first |evel
still shows what appears to be sonme sort of
structure extending off of the exterior wall.

MR. HEI SEY: On this building plan
yes. When these were originally subnmtted it was
forgotten that -- and we had nodified and duri ng
this we were signed off on our site plan the
bui l ding plan wasn't nodified according to this
plan. It was just done on the site plan.

CHAlI RPERSON GRI FFI S: Ckay. So we
don't have the docunentation that's showi ng what's
proposed?

MR. HEI SEY: Just on the site plan
whi ch shows -- parking on the sane side.

CHAlI RPERSON GRI FFI S: Ckay. We're
going to need that provided in the record before we
proceed with any issuance of an order.

MR HEIl SEY: That's easy to cone up
Wit h.

CHAI RPERSON (Rl FFI S: kay. Can you

have that today?
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MR. HEI SEY: Let me, | have two i nches

of paper here sonewhere and it mght be -- "1

keep | ooking as we're going on with the discussion.
CHAlI RPERSON GRI FFI S: Ckay.
MR,  MAI GNAN: If we can't provide it

to you today we'll --

CHAI RPERSON GRI FFI S: " msorry?
What ?

MR.  MAI GNAN: If we can't provide that
docunment to you today will we have until close of

busi ness tonorrow to provide it?

CHAI RPERSON GRI FFI S: Oh yes. | nmean
we've got to get it into the record as nuch tines
as it takes it. If we had it right now, right
t oday, we could probably conplete this but w thout
it we won't be able to.

Let ne try and understand then, that
entire deck goes away so when you wal k out you
egress at the first | evel because the unit on the
first level is the only one that's going to egress
out to the back, except for the basenent one.
Correct?

VR, MAI GNAN: Yes.

CHAlI RPERSON GRI FFI S: So that will

have just stairs that run al ongside the exterior
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wal | ?

MR HEIl SEY: Yes. You'll cone out and
basically take two steps down but because of the
conpact space being shorter you'll have enough for
the stairs and to be able to wal k out.

CHAI RPERSON GRI FFI S: | see. Ckay.
Al right. D d the Board nenbers have any ot her
questions, the Ofice of Planning? Cdarifications?
Questions? Does the applicant have any cross
exam nation of the Ofice of Planning? No cross?
Very wel | .

Oh, | do want you to talk a little bit
about the fascinating assertion on the |ot
occupancy, and let nme see if | understand that
because we can probably get through this pretty
qui ckly.

The first reading | said you were
absolutely incorrect. W've got a nonconform ng
| ot occupancy here, certainly under 2001.3 an
addi ti on and nonconformng | can see. But we're
covering that within 2001.3 within the —- so the
vari ance or | ot occupancy.

But your point, if | understand it, is
above that. Sure, you have the nonconform ng but

your point is that with this addition on the fourth
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| evel, fourth story, that that needs to conply with
60 percent | ot occupancy. As | understand it, it
is because in the G 2s and m xed use district, so
the residential has a differing | ot occupancy than
the nonresidential. |Is that right?

MR, JESI CU: What we're actually
| ooking at is the addition to the third floor and
in past cases it's been interpreted that | ot
occupancy applies at every |evel of the building.
Therefore, when the applicant creates the addition
to the third floor, they are in effect extending
the court and thereby they have exceeded the | ot on
the third floor in addition to the first two
floors. That's why the variance to 772 is
required.

MR LAWSON: If I could add to that,
but you're absolutely right, M. Chair, | think it
does relate to the fact that in the C zone there
are different |ot occupancy requirenents for
di fferent types of uses | guess on the property.
And so it's a little bit unique in that respect and
certainly the interpretation has consistently been
that additional variances would be required if the
| ot occupancy is being -- if a new floor of

nonconformty essentially is being created.
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The O fice of Planning has no concerns
with the variances. They're proposing it and we
think that the test can be made and that it's just
vi abl e. We just believe that to kind of cover all
of our bases we needed to raise it to the BZA now
so it can be addressed before they go into the
bui l ding permt process.

CHAlI RPERSON GRI FFI S: Right. And I
think it's well done and well said. But let's
foll ow up, M. Lawson, you brought it up that it's
interesting in a mxed use you do take your | ot
occupancy at every floor depending on the use.

But then you would have to assert for a
vari ance fromthat occupancy that the fourth floor,
unl ess I'mreading something -- the fourth fl oor
doesn't conply with [ ot occupancy. O are you
saying that there's an addition to the third fl oor
that makes it nonconpliant?

MR LAWSON: I'd have to take anot her
| ook at the drawings to check on the fourth fl oor,
t hough ny understanding was that the third fl oor
woul d be made nonconformi ng by extending it out al
the way to -

CHAlI RPERSON GRI FFI S: And t hen of

course you propose to add on to the third floor, is
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that right?

MR HEIl SEY: Yes. The four floor
stays within the main bulk of the building, it does
not extend past where the --

CHAlI RPERSON GRI FFI S: | understand
that, but the fourth floor is an addition on the
third floor. Were does the third floor stop? You
know, unfortunately |I don't have an existing
docunment that shows where it's here or not here.

If we go to the third floor plan duplex
on A3 of your sheet, the existing building
term nates where?

MR. HEI SEY: Did you see where the dog
|l eg starts, there's a diagonal, it's at the point
of that diagonal.

CHAlI RPERSON GRI FFI S: Ckay. So it's
al nrost anal ogous to where the fourth floor is being
added ont 0?

VMR HEI SEY: Correct.

CHAI RPERSON Rl FFI S: kay. | see.
That nakes total sense then and the O fice of
Pl anning is saying well by extending out, adding
onto that third floor you' re not conplying with the
| ot occupancy. So a hypothetic would be if this

was a new building, we had a comrercial first |eve

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

59

with 100 percent |evel |ot occupancy with a rear
yard setback, you'd put your residential on top
that second floor although the total |ot occupancy,
as | say, would be one thing, the residentia
occupancy have to conply with a 60 percent, and the

third floor planning as shown in A3 does not.

MR, LAWSON: | think that's absolutely
correct.

CHAlI RPERSON GRI FFI S: Ckay.
Questi ons? | don't disagree. It's well done in

terms of that and | also don't disagree with the
Ofice of Planning's stance that they are here and
have presented their case presentation for the
vari ance of that and it would not substantially
change the application. GCkay. Anything else?
nmean that's just practically speaking. |[|f you were
to build this on the third level and set it back to
conply with 60 percent, would that be difficult to
do?

VR. HEI SEY: Yes.

CHAlI RPERSON GRI FFI S: And why?

MR. HEI SEY: Because then you stil
have the side court issue.

CHAI RPERSON GRI FFI S: Wl l don't worry

about the side court. Bring the building all the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

60

way back to conply, calculate your area way and
your | ot occupancy, what makes it difficult to just
buil ding out to 60 percent | ot occupancy on the
third floor?

MR. HEI SEY: That woul d | guess j ust
be pulling the back wall about two feet back, which
woul d | ook even worse | think fromthe character of
t he nei ghborhood. | nean instead of having them
really uniform

CHAI RPERSON Rl FFI S: Looks are very
i mportant to us, of course. However, is there nore
toit? Wuere are we structurally set? Can you put
that third floor two feet back fromthe wall bel ow?

MR. HEI SEY: Yes, it neans adding a
coupl e of supporting beans and reinforcing the
walls in the mddle of the wall rather than at the
cor ners.

CHAlI RPERSON GRI FFI S: Does that rise
to the level of being practically difficult?

MR HEIl SEY: It's alittle nore
conpl i cated, yes.

CHAI RPERSON Rl FFI S: | tend to agree.
| nmean | don't think that this is a huge case to
make this, but we've seen nunerous tinmes that that

does becone practically difficult. |If you have a
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base supporting bel ow and setting it back a foot,
you're putting a structural wall on top of a
nonstructural partition bel ow and especially with
t he di m ni shed di nension of this site, the width
itself, adding in that anmount of structure could
carry, that m ght becone practically a difficult
one when we're tal king about a de m ni nus anmount of
square footage that would have to nake that
conpliant with an addition of the area way and it
cal cul ates towards the | ot occupancy which puts

t hat di mensional restriction even further in terns
of your alternatives for the footprint. Ckay.
Anyt hi ng el se?

MR MAI GNAN: Yes, | do believe we do
now have a di agramthat shows what the property
woul d |l ook like with the renoval of that deck.

CHAlI RPERSON GRI FFI S: Excel | ent.

W're going to give that to Ms. Bail ey and perhaps,
if she's anmenable, we'll even make copies for you
in order to expedite this. Thank you very nuch.
kay. Any ot her questions? M. Mann?

BOARD MEMBER MANN: | was wonderi ng
whet her or not the applicant had a chance to review
Exhi bit 26 that was received this norning. The

| etter in opposition, which | argely addresses the
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character, and | was wondering if given that it
appears that you m ght have thought about sone of
these issues in your analysis as depicted in EL3.
| was wondering if there was any rel ationship to
this letter and that anal ysis and what your
response was to this?

MR.  SCHUPP: | think that what we try
to do is subscribe to the historical litnus test
for what would be, you know, consistent with the
nei ghbor hood. And what we try to do is to set the
addition far back fromthe side of the building in
order to mnimze the anpunt that you woul d see
fromthe street.

Sonme of the draw ngs that you can see
t hat have been provided with the application we
have before you today, you know, a six-foot tal
person standing across the street would only be
seeing the cornice of the addition. And in fact,
when standing in the mddle of the street you would
not be able to see it at all, and certainly not
fromthe sidewal k on the south side of Florida
Avenue where the building sits.

BOARD MEMBER MANN: You seemto be
showi ng sone dental work on the cornice for the

addition, is that what's actually being proposed?
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MR SCHUPP: Yes.

BOARD MEMBER MANN: And what are the
materials that face the addition?

MR.  SCHUPP: QO her than the netal trip
edge at the top? Solid wood construction for the
trimcom ng down, perhaps vinyl siding, perhaps
wood si ding. Those have to be determ ned.

MR. HEI SEY: I'd argue for wood siding
but the builder has final say.

CHAI RPERSON GRI FFI S: Well, actually
ri ght now we do. kay. Any other questions? |
believe that's an excellent question and | think we
can get right into that actually while we're
waiting for that docunent and we can nove ahead to
any ot her governnent reports if there's nothing
further fromthe Ofice of Planning. | am not
seeing any additional reports appended to this
appl i cation. We do nake note of ANC, is ANC
present ?

MR. HEI SEY: May | nake one ot her
comment regardi ng those letters please? W did
take an advantage that, yes, it is conmon practice
i n the nei ghbor hood. But we're al so saying well
you know height limts required by the--

CHAI RPERSON GRI FFI S: Ri ght.
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MR,  SCHUPP: | also mght add that

the return address on this is an address in Bow e
so the property owner is not inpacted directly by
what ' s happeni ng at 241.

CHAI RPERSON Rl FFI S: What ' s your
under standi ng, they're the property owner of the
adj acent .

MR SCHUPP: Two doors down.

CHAlI RPERSON GRI FFI S: Ch two doors?
On 245?

VR, SCHUPP: Correct.

CHAlI RPERSON GRI FFI S: Ckay. But we
don't want to go slinging Maryl and- -

MR.  SCHUPP: No sir, | just think that
I"d like to be on record.

CHAlI RPERSON GRI FFI S: Ckay.
Components of your team have Maryl and addresses do
t hey not?

MR. HEI SEY: But the inportant one's
lived here 15 years.

CHAlI RPERSON GRI FFI S: Very well. And
Ms. Bailey has kindly provided al so your documnent
so we'll get into that. But w thout any further,
|l et me ask, a very good norning sir, if you

woul dn't m nd introducing yourself and if you could
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turn your mcrophone on, there's a button on the
base.

MR, FULTON: Good norning. M nane is
Tom Fulton and |I'mthe Advisory Nei ghborhood
Commi ssioner for 5-C03, and we supported this
proposal as you noted in your discussions.

And if | have an opportunity I'd |ike
to just nake a conment in a just sort of general
framework. | was recently elected, | was sort of a
newconer, as often referred to, in the comunity.
| noved here from South Orange County, California.
My friends like to tease me that |I'msort of the
nati onal Denocrat from Orange County.

And ny comrunity in particular is very,
very interested in supporting the revitalization of
t he nei ghborhood. And so in a general context,
whenever we're presenting proposals, or we hear
proposal s that conme before us, that's the framework
that 1| was elected in terns of ny particul ar
nei ghbor hood. A lot of the folks who are coning
into the nei ghborhood joined with the long-tine
residents who have been very patient in wanting a
revitalized nei ghborhood.

A lot of the newconers are comng in,

payi ng nore for hones than people who were living
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in Ceveland Park and nore established stable

nei ghbor hoods, and their household i ncomes actually
reflect that change. So we very nuch support the
kind of revitalization that's occurring here.

We al so very nuch support the property
that's being devel oped through the city on North
Capitol in terns of the firehouse.

And so just to give you a little bit of
political understanding in ternms of the conmunity
and the residents that | represent, the two
t housand residents, we very nuch support the
ongoi ng revitalization of our nei ghborhood.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you very nmuch, M. Fulton, we do appreciate
that. And you've indicated in your letters to the
Commi ssion that you find that these plans and the
proposed construction will be consistent with the
character and design of other properties in the
area?

MR, FULTON: Yes.

CHAlI RPERSON GRI FFI S: Ckay.

Excel lent. Any other questions fromthe Board?
Does the applicant have any questions of the ANC?
Very well. W appreciate you being here, M.

Ful ton, and of course welcone and it's an excell ent
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report actually in terns of its information, and a
good anal ysis and we do appreciate that as |I've
i ndi cat ed.

If there's nothing further then, let's
nove ahead. | don't have any other reports of this
application. Let's bring back what M. Mann had
actually nade note of, that actually in contrast to
the ANC s opinion that's indicated that not only is
this unattractive, not only would it change the
character of this block, but they assert that it
woul d change the character of the entire region if
this was proposed and built.

Let ne ask the applicant if you want to
just to respond to any of that, and if there's
anything additionally that you have outside of what
you' ve already indicated with your site indication
and use.

MR SCHUPP: I think that this is
fairly strong | anguage in the opposition to the
project. | can certainly respect a nenber of the
nei ghbor hood and certainly soneone that's only two
doors away as having a val uable opinion in the
process.

But I think that it's not necessarily

accurate in that the nei ghborhood is changing quite

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

68

a bit through the course of renovation from ot her
private devel opers. There are several additions
bei ng constructed, there are several fourth floors
bei ng constructed, easily within a two bl ock radius
of the property that we're tal king about at 241

Fl ori da Avenue.

Changi ng the character of the entire
region | think is perhaps strong, given that we
have made an effort to mnimze the visibility of
the fourth floor addition that we propose. And
certainly given that the condition of the property,
whi |l e habitable at the point of purchase on March
30, 2005, was no shining star on the block. This
is a property that was, you know, bought
specifically to be renovated because it needed t hat
sort of renovation.

It failed as a commerci al space and,
because of the other residential construction
that's going on in the neighborhood I think it's
much nore viable and maximzed in its utility as a
residential building.

CHAlI RPERSON GRI FFI S: Ckay.

MR MAI GNAN: Also, if | can add. |If
one were to turn to page 12 of the Ofice of

Pl anning report, it shows a back picture of the
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property and the subject property is marked subject
property, and directly next to the subject property
is property al so being constructed and goi ng

t hrough renovati ons.

And we believe that the property owner
that's the subject of Exhibit 26, is the next door
down. So the conplaint that this property owner
i s maki ng about the subject property is further
away and the property directly next door to the
conpl ai ni ng owner has al ready done simlar
renovations. A fourth floor has been added.

CHAlI RPERSON GRI FFI S: But that's not
to say that this property owner isn't opposed to
t hat one al so?

VR, MAI GNAN: No.

CHAI RPERSON Rl FFI S: | nean they're
maki ng an assertion not just based specifically on
yours but based on what's happeni ng across the
ar ea.

MR.  MAI GNAN: Ri ght.

CHAlI RPERSON GRI FFI S: They thi nk that
it's actually changed detrinentally the character.

MR.  MAI GNAN: Ri ght.

CHAlI RPERSON GRI FFI S: Ckay. Vell |

think we understand their position. O course, the
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Board doesn't deliberate and deci de based on
counting up votes for and agai nst the substantive
el ements and the issues.

This is an interesting letter, and I
tend to agree that it's fairly strong | anguage, but
| don't think it brings up elenents that are not
out of our scope or out of concern, and | think
that there is evidence in the record that addresses
these fromthe applicant.

Very wel | . I s there anyone el se here
present with application 17469 to provide
testi mony, persons present in opposition? In
support ?

Not knowi ng any additional individuals
present today or providing testinony, we can nove
ahead and ask the applicant if they have any, well
before we go to closing remarks let's get into this
di agram that you've shown. Doesn't your 9 by 19
apartnent space go into your stairs?

MR HEI SEY: | don't have a scale with
me. It works when | drawit.

CHAI RPERSON Rl FFI S: Turn your
m crophone on.

MR.  HEIl SEY: I"'msorry. | don't have

a scale with me. This is all done on card, it's
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been drawn out on card, it does fit.

CHAlI RPERSON GRI FFI S: So the 9 feet
di mensions fits before the stairs drop out of the
first floor?

VR. HEI SEY: Yes.

CHAlI RPERSON GRI FFI S: Ckay.

MR. HEI SEY: When | do the draw ng
there | don't have the scales so | don't have the
pl ace for the doors.

CHAI RPERSON GRI FFI S: One m ght say
I"'mtrying to be overly cautious and a stickler but
here's the reality. What we approve today i s what
will be put in for permt. The zoning
adm nistrator is going to take up these plans and
is going to say well this is what was approved by
the Board or this wasn't approved by the Board.
What ever we approve today we attach to this order
and you build it.

And so | think just for your own
processing you're going to want specific
information on it.

You have scal ed docunents with you,
correct?

MR HEIl SEY: Yes | do. | don't have a

scal e.
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CHAI RPERSON GRI FFI S: No ruler?

kay. There it is. Wll let nme hear to the Board
how we'd |i ke to proceed. W'Il take this into the
record the diagrans that been shown. Ckay. W'l
take five mnutes and we'll be right back.

(A SHORT BREAK WAS TAKEN)

CHAI RPERSON GRI FFI S: Very well, let's
resune. We have been provided the scale 241
Fl ori da Avenue parking diagramthat | ooks to
conmport with what we were told in the testinony
fromthe presentation. |[|'ve going to have to get
your planer out there when you put the hangar for
those stairs that it doesn'--

MR. HEI SEY: We'll give sone
significant and sufficient roomon where your
positions are.

CHAlI RPERSON GRI FFI S: Excellent. |
think that's appropriate. bviously for our
pur poses show ng the dinmensional requirenent for
what we're calling No. 2 as you' ve asserted is the
i mportant aspect.

It would be nmy understanding that the
proper way to proceed in regards to the court would
be to rely on sone of the analysis about the

planning so that in our mind we may change a little
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bit but | do believe, and | agree with the Ofice
of Planning, that there are aspects of the parking
requi renents that are essentially credited, that
are grandfathered in, and that is not the space
necessarily because one was provided so the

requi renent space was there. But what actually is
grandf at hered and can carry through as | | ook at
this is the dinensional requirenments of it.

So your No. 1 space in the application
is the conpact space that didn't neet the
di mensi onal requirenments and that di nensiona
aspect has been credited. Therefore, one
addi ti onal would need to be provided in the
i ncreasing of the unit. That i s being shown here
in this diagram as being provided.

So going forward as we |look at this, |
woul d not see that a variance fromthe parking
requi renent woul d be necessitated at this juncture,
and when built it would prove that this woul d
al ways provide two parking spaces, one of course
woul d be the conpact 8 by 15 as shown.

Does anyone el se have a conment on
t hat ? Does the applicant have any comment on
t hat ?

VR, MAI GNAN: No.
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CHAI RPERSON GRI FFI S: Ckay. Does the

O fice of Planning understand or have comment on
t hat position?

MR LAWSON: Yes we understand and,
no, we have no comment. Thank you.

CHAI RPERSON GRI FFI S: ["mnot sure if
that's good or bad. Gkay. That being said, to
reassess then we woul d be | ooking at as we have
come to establish four variances under 773, 776,
2001. 3 and 772 that indicates the nonconformty of
this in addition to the nonconformty of course --

It includes a | ot occupancy vari ance as
t he applicant has asserted that they are here for
and O fice of Planning has added onto the details
of that. Also the width of the court area and
residential recreation space under 773.

Let ne provide the applicant with their
opportunity for closing remarks if they have any
additional information or anything else to provide
ot her than that.

MR MAI GNAN: Vel we thank the Board
and we'll rest on the subm ssion.

CHAI RPERSON Rl FFI S: Ckay. Very
wel | . Last comments, questions, clarifications

fromthe Board? If there's nothing further then
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is there action proposed?

VI CE CHAI RPERSON M LLER: M.
Chai rman, | woul d approval of the variances for
residential recreation space with the court,
enl argenents or additions to a nonconforn ng
structure and | ot occupancy for BZA Application No.
17469 at 241 Florida Avenue, N. W, Square 3098, Lot
63.

CHAlI RPERSON GRI FFI S: Excellent. [|I'm

sorry, did you also include residential recreation

space?

VI CE CHAI RPERSON M LLER: Did I not
say that?

CHAlI RPERSON GRI FFI S: | didn't hear it
if you did. GOkay. |Is there a second?

BOARD MEMBER MANN: Second.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you very nmuch, M. Mann. Ms. MIler, speak
to the notion

VI CE CHAI RPERSON M LLER: | thought
you were going to --

CHAI RPERSON GRI FFI S: | can easily do
that if you would like to hand that over to ne.

VI CE CHAI RPERSON M LLER: Ckay. |

think I will let you do that.
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CHAI RPERSON GRI FFI S: Very well. Let

me just put into the notion that | appreciate that
| was actually searching for sonme information in
the regulations at that tine. | do support the
notion but we would ask that we actually require or
per haps prohibit material on the fourth floor.
It's not always the occasion that we do; it is
within our jurisdiction and we don't cone in to
m cromanage or redesign aspects but | think it's
fairly critical inthis as it arises directly out
of the uniqueness of this C2 zone and the
t ownhouse, the di nensional requirenents.

| think it's strong, the fact that this
woul dn't be seen necessarily fromthe sidewalk in
front or fromacross the street, but it will be
visible overall in the Florida Avenue corridor and
| think it's appropriate to put higher quality
materials than vinyl. So | guess directly being
said, if the Board' s anenable, would instruct that
the exterior facade be not vinyl siding but
sonet hing other, and naybe a hardboard -- a wood or
any other material and | think that woul d be
val uabl e.

| am noved to do this also just based

on the fact of the applicant's comments as they
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came in saying we | ooked around for whatever
everyone el se was doi ng and everyone's doing this,
so we should then continue to nove our bar even
further so that those that |ive down the bl ock
woul d | ook to match the higher quality of material.

What's interesting is in the existing
photograph 1 in the primary facade, the front
el evation, the brick which I think is very clear to
all of us that it's vernacular nature, but in the
rear it looks like it nay even be slate sided, you
know, it's kind of certainly an eclectic area but
there was attention in the original devel opnent and
construction of all of these structures.

| note that we see what's happeni ng
adj acent and it raises sone concern, | don't know
if that's your property or not and it's not under
our view, but how they were actually able to do
some of what they're show ng. Again, | don't have
any detail on it, but I inmagine that some of the
concerns of the areas come from perhaps | ooki ng at
that and anticipating it.

That being said, | think we've
conditioned that the front el evation of the
addi ti on woul d be prohibited from being, well would

be a material of architectural character. Anyway,
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woul d be directed not to be a vinyl siding but a
hi gher quality exterior material and we'll dea
with the actual wording of that when we issue the
order, but I think the intention and direction is
fairly clear.

So goi ng back to the basis and actual ly
the test of all the variances that were before us,
the residential recreation | think is the clearest
of this. We do have the existing building in
order to provide over 600 square feet, it is a huge
amount of square footage based on the structure of
the building, and that's not the absolute threshold
but just |ooking at where you would provide it it's
pretty clear the roof is the perfect place that the
actual regulations would like it to be provided
wer e outside and the di nensional requirements
prohibit from doing that.

In order to take half a floor or a ful
fl oor obviously doesn't serve the entire area but
also it becones very practically difficult. |
don't think it would -- or for that matter the
public good if private, residential recreation
space was not provided for a four unit building.
Wth this court | think we al so basically put

forward it's an existing area way traditiona
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t ownhouses whi ch nust say set back a bit, | think
some of the uniqueness and the practical difficulty
arises for all of these out of the single source of
the G 2-A zoned district in which this finds
itself. And it's a fascinating kind of quick
study of a row dwelling area that was nmapped into a
C-2 and the practical difficulties that often or

m ght arise out of that.

The | ot occupancy | think we've
substantially discussed al so on the record but |
think there was excellent analysis of the Ofice of
Pl anning of taking it further how one m ght
cal culate this | ot occupancy | ooking at the C2
zone and how this wouldn't conply with the
required, and the practical difficulty as
persuasi vely presented by the applicant that if you
nove this back you woul d have to restructure the
bui l ding, or you would rmake it a de m ninus
character that it would not be utilized on that
floor.

Qobviously, we're staying within the
hei ght requirenents, there's no height or
addi tional mass for that --

Very well, that's what | have. Qhers?

Ms. MIler?
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VI CE CHAI RPERSON M LLER: | just have

a few comments. One, with respect to the condition
of the materials on the building, | think that it
is justified in this case and listening to the
applicant, even in the context of a |ot occupancy
requi renent, the applicant stated that they wanted
to be true to the historic context. And | think
that this condition goes to that.

And | just want to note, with respect
to residential rec requirenent that we often find
that when we're |l ooking at a very small buil ding
that there are big problens that result fromtrying
to conply with the residential recreation
requi renent, and in your case it was |like you'd
have to elimnate a whole floor which is certainly
a practical difficulty. So it was very clear in
t hat case.

And | think with respect to no adverse
impact, it looks like it's the reverse, that you're
i mprovi ng the appearance of the block, you're
addi ng residences to the District which is very
much needed, and all in all it's a good project.

So | certainly support the variance.
CHAlI RPERSON GRI FFI S: Good. O hers?

Any further comment? Not hearing any further
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comment we do have a notion to support and a second
and all those in favor signify by saying aye. And
opposed? Abst ai ni ng? Very well, why don't you
record the vote.

MS. BAI LEY: M. Chairman, the vote
is recorded as 4-0-1 to approve the application.
The notion was made by Ms. MIller, seconded by
M. Mann. M. Giffis and M. Etherly support the
notion and we don't have a Zoni ng Commi ssi on
present at this tine.

And the two itens that the Board spoke
about, that being the parking and the architectura
character of the materials to be used, are those
conditions or are they just to be nentioned in the
order?

CHAlI RPERSON GRI FFI S: | don't think
the parking, it probably was a clarification of how
we' re processing delivery on this case, but | think
the material would be a condition.

M5. BAILEY: Thank you, M. Chair.

CHAlI RPERSON GRI FFI S: Thank you. |
don't think that would preclude a sunmary order
however, unless there's any objection fromthe
Board in doing that or coment.

Very well, then | don't see any reason
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why we woul dn't wai ve our rules, regul ations and
i ssue a sumary order on that. Good. Very wel | .
Thank you very nuch

MR.  SCHUPP: Thank you.

MR,  MAI GNAN: Thank you.

CHAI RPERSON GRI FFI S: Is there any
ot her business for the Board this norning?

MS. BAI LEY: Not this norning, M.
Chai r.

CHAI RPERSON GRI FFI S: Thank you.
There being no other business let's adjourn the
nor ni ng sessi on.

( MORNI NG SESSI ON ADJ QURNED)
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A-F-T-EER-N-0-0-N S-E-SSI1-ON
1:26 p. m

CHAI RPERSON GRI FFI S: Good afternoon,
| adi es and gentlenmen. It is the 25th of Apri
2006, this is the afternoon public nmeeting of the
Board of Zoning Adjustnents in the District of
Columbia. My nane is Geoff Giffis and joining nme
today is the Vice Chair Ms. MIller, and
representing the National Capital Planning
Commission is M. Mann and representing the Zoning
Commission with us on the first case of the
afternoon, and we'll try and encourage her to stay
for the second, Ms. Mtten.

M. Etherly has been recused on the
first case, an appeal that will be called to order
on this afternoon's schedul ed session.

To that let ne just run through a
coupl e of opening very inportant aspects to our
heari ngs and procedures. First, let nme ask that
everyone turn off cell phones and beepers at this
time so we don't disrupt the transm ssion of our
proceedi ngs and the record creation.

The court reporter sitting on the floor

to the right is creating a transcript and attendant
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to that we ask several things. First of all
please fill out two witness cards prior to com ng
forward to speak to the Board. Wtness cards are
avai l able on the table in front and also the table
where you entered into the hearing room They go
to the court reporter.

When you plan to address the Board this
afternoon, I'mgoing to ask that you just state
your name and address for the record. You need
only do this once, obviously that will establish
you on the record.

As we nove forward, we have appeal s
today. Let me run through just a schedul e and
process for the appeals.

First of all, we would open up with a
statenment and wi tnesses of the appellant. W wll
then hear fromthe Zoning Adm nistrator the
government's case presentation. W would continue,
dependi ng on the specifics of each application,
with the owner, |essee or operator of that project
or property. W will then nove to the ANC

Lastly, fifth in our procedure, we
woul d hear fromany interveners if we establish
interveners in each of the case that woul d not have

been |listed and heard from before. And then, |ast,
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we woul d return to the appellant for their closing
remar ks, summations, etc.

Cross exami nation of all w tnesses of
course is permtted by the parties and applicants
in each of the cases, and the Board will establish
i ntervener or a party status in their appeals and
thereby raising a level of participation to ful
stature, but also to include cross exam nation.

W are very restricted in the tine and
body of cross examination. | won't get into all of
our rules, regulations and procedures with that,
but we'll give very specific direction as we get
into cross exam nation if we seemto be going
out si de of the scope or jurisdiction or relevancy
to any of the cases that we are here to process.

W will close the record at the
conclusion of all the hearings on a case. The
Board will require additional information fromtine
totime. | will be very specific if additiona
information is required to be put into the record
and who is to be doing that, and al so when that
woul d be required to be into the Ofice of Zoning.

And, of course, after that specific
material is received, the record is finally closed

and no other additional information would be
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accepted into the record. And why do | say this?
Because it's very inportant that everyone
understand t he process of what we're doi ng today,
whet her it be a continuance or a new case, that
only what is in the record is what the Board wil |l
actual ly | ook at and deli berate on. So our
decision is based solely on what we wi |l put
together in the four corners of this roomor in
witten subm ssions as they cone into the record.

So if you believe that there is
somet hi ng germane, nake sure that it is in the
record. If it is found not to be, we wll
certainly make sure that everyone is aware of that.

The Sunshine Act requires that this
Board hold its hearings in the open and before the
public. W do enter into executive session both
during and after hearings on cases. W utilize our
executive sessions for reviewing the record, facts
and procedures, but we also at tinmes use it for
del i berati ng on cases.

This is in accordance with our rules,
regul ati ons and procedures; it's also in accordance
with the Sunshine Act.

W will nake every effort at concl uding

our afternoon session this evening by six o' clock.
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W do have a lot to get through and that's why |I'm
talking so fast in ny opening remarks. |If there's
questions, of course, in our procedure or any of

t hose aspects of ny opening that you have
questions, | certainly take that as a procedura
guestion as we nove forward in your case and
present ati ons.

However, at this tinme let ne say a very
good afternoon to Ms. Bailey who is on ny very far
left, Ms. Rose with the Ofice of Zoning also with
us, Ms. Gazer with the Ofice of Attorney Genera
is represented, M. My will be joining us shortly,
also with the O fice of Zoning.

Wth that, I'mgoing to ask that
everyone here present today that is planning to
provide testinony to the Board, if you would pl ease
stand and be sworn in Ms. Bailey's going to
adm ni ster the oath.

MS. BAI LEY: Wul d you pl ease rai se
your right hand. Do you solemly swear or affirm
that the testinony that you will be giving today
will be the truth, the whole truth and not hi ng but
the truth?

CHAlI RPERSON GRI FFI S: Excel | ent.

Thank you all very nuch. And with that we can go
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to prelimnary matters. Prelimnary natters are

t hose which relate to whether a case will or should
be heard today, request for postponenents,

conti nuances, w thdrawals, and whether proper and
adequate notice has been provided. These are

el enents of prelimnary matters.

If you have a prelimnary natter for
the Board's attention, | would ask that you cone
forward, have a seat at the table. And as an
indication of a prelimnary matter let me first ask
Ms. Bailey if she's aware of any prelimnary
matters for the Board' s attention.

MS. BAI LEY: Yes sir. And that has to
do with application No. 17315 of Todd Col li ns.

That application was w t hdrawn.

CHAlI RPERSON GRI FFI S: Excellent. So
no action of the Board is required, is that
correct?

MS. BAI LEY: No action is required,

M. Chai rman,

CHAlI RPERSON GRI FFI S: Excel | ent.

M5. M CHELS: My nanme is Martha
Mchels, I'"'mat 404 N Street, N W, and |I'mhere
about that case. |'man opponent to that case. It

borders ny backyard.
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CHAI RPERSON GRI FFI S: Sure. And do

you understand that they' ve just w thdraw?

M5. M CHELS: Yes, but the past three
times that |'ve conme back to this hearing, |'ve
only found out about it because | went to the
hearing before. |If this suddenly pops back into
exi stence, am| going to hear about it by nail or
am| not going to know?

CHAlI RPERSON GRI FFI S: Right. They
cannot bring this case before us after a w thdrawal
for, is it nine nonths or 12 nonths? And i f they
do, depending on that, it's no tine soon, when they
do they will have to provide notice again.

So as you were provided notice of this
hearing for the first tinme, you will receive a
letter. They will also have to post the property.
And Ms. Bailey's |ooking for the regulation but I'm
al nrost certain of ny recollection that it's no
sooner than nine nonths.

MS. BAI LEY: If you go next door the
staff will clarify it for you.

M5. M CHELS: Ckay.

CHAI RPERSON GRI FFI S: Excel l ent. Any
other prelimnary natters for the Board's

attention? Not noting any other additiona

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

90

prelimnary matters, Ms. Bailey | think we're ready
to proceed.

MS. BAI LEY: M. Chairman, the next
case is Application No. 17439 of Advisory
Nei ghbor hood Conmi ssion 6-A and it's pursuant to 11
DCMR 3100 and 3101 fromthe adm nistrative decision
of the Zoning Adm nistrator, Departnment of Consumner
and Regul atory Affairs to issue a Certificate of
Qccupancy No. 102037 dated July 27, 2005
authorizing a 49-seat restaurant, trade nanme C uck
U Chi cken.

Appel | ant al |l eges that DCRA erred by
issuing the Certificate of Occupancy for a fast
food restaurant w thout Board of Zoning
Adj ustnent' s speci al exception review under
subsection 773 of the zoning regul ations.

The property is located 1123 H Street,
NNE It is zoned CG2-A and it's in the H Street,
N. E. overlay conmercial area.

CHAlI RPERSON GRI FFI S: Excel | ent.

Thank you very nuch. And at the concl usion of our
| ast hearing we had asked for numerous aspects to
come into the record, | believe we received nost of
t hat . But let's proceed. As we |eft off, did

you have a prelimnary nmatter?
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Exhibit No. 26 is a notion for a
judgnment as a matter of law. |s this sonething
that we want to take up i medi atel y?

MS. BELLAMY: I f the Chairman woul d
pl ease nmake a ruling of that.

CHAlI RPERSON GRI FFI S: Al'l right.

Let's lay it all out here. Then we also have a
notion for extension of tine to file docunents.
Yes?

MR LUNA: Ri chard Luna for ANGC 6A.
Wth the notion to extend, | would request that the
Board until the end of the hearing on that, at
whi ch point | would be able to tell you whet her
think it woul d be even necessary to have the
ext ensi on. | mght choose to withdraw it.

CHAlI RPERSON GRI FFI S: Very well. |
think that's well said. 1| don't have any
difficulty doing that unl ess any Board nenbers have
any opposition to taking that position. W can
defer this to a tine after the hearing.

VI CE CHAI RPERSON M LLER: | think that
makes sense.

CHAlI RPERSON GRI FFI S: Ckay. So
returning to the first notion, Exhibit 26.

VI CE CHAI RPERSON M LLER: W have what
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appears to be a related notion to deny notion to
extend tine to file docunents requested from DCRA
and |'mwondering if the parties have any objection
to deferring this also to the end of the hearing.

M5. BELLAMY: Wth all due respect,
the floor plans which were subnmitted at the | ast
hearing on April 4'" are the exact floor plans which
will be resubmtted by DCRA as the public official
docunent by the hand of the person that approved
t he docunent. Therefore, the appellant has had
nore than enough time to review the docunent.

In addition, the publicly accessible
space on appellant's renderings as well as the
docunments that DCRA has are the sane square footage
at 940 square feet. So it's immterial as far as
there's no prejudice to the appellant by noving
forward with the docunent that again was already
submitted on April 4'". Even by appellant's own
testinony at the April 4'" hearing, they admtted
that the doors were evidence that the appellant's
subm ssion were incorrect. The doors on
appel l ant' s subm ssion were on opposite ends of the
front wall. The accurate draw ngs, again the ones
beari ng the DCRA official seal, have the door at

the mddl e of the front wall.
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CHAI RPERSON GRI FFI S: M. Luna, do you

wi sh to speak to the notion?

MR, LUNA: The notion to deny shoul d
be denied. To begin with I think |I stipulated I
agreed to the inaccuracy of the doors, but there
seens to still sone question about the neasurenent.
In the mddle of the building plans our plan said
had a neasurenent that was 47 feet 9 inches, and
the plans that they submtted had a nmeasurenent of
| think 41 feet 9 inches.

And | don't think we canme to any
concl usi on about which was correct, and since DCRA
hasn't submitted those plans and since we still
have the opportunity to rebut which plans are
correct, and we've in fact received three different
pl ans from DCRA, then that question still seens to
be open.

And while | don't think it's necessary
to extend the tinme to file on the plans, we
received the plans after we filed our notion to
extend to begin with, then also our notion to
extend went beyond just buil ding pl ans.

It went to other docunents that DCRA
m ght have relied on for which we had relied on our

request to DCRA previously, a Freedom of
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I nformati on Act request uncovered one docunent that
we got so we reiterated our Freedom of Information
Act request and part of the reason for our notion
to extend would be to be able to submt any
docurents for the narrow purpose of being able to
subm t docunents that cane about as a result that
woul d be supportive of us if DCRA discl oses any
such docunents.

VI CE CHAI RPERSON M LLER: Chai rman
Giffis, may | please -—

CHAI RPERSON Rl FFI S: Let ne ask you a
qui ck question. So you do not support us issuing a
judgnment at this juncture based on this notion
because you would |i ke to rebut any of the
additional testinony that's comng forward, and you
still feel that there is a strong |ikelihood that
you have, or that you have a strong appeal case.

Let ne ask, you indicated there were
three plans. Have you received all the plans that
you need at this point?

MR LUNA: Vell, | nean we've received
three different plans and as they're plans | think
you know based on the hearing if we can determn ne
whi ch plans DCRA relied on, that would be one step

in the right direction.
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But then there's also the question of
whi ch plans accurately reflect how O uck U was
designed at this point and that's kind of a
separate question.

CHAlI RPERSON GRI FFI S: Right. It is an
interesting position to be put inin terns of this
appeal is what you're saying. That there was an
appeal i ng of the actual decision, so what's the
basis of the information that was | ooked at to make
that initial decision.

And then we conme to the fact that maybe
t hi ngs have changed in the actual functioning of it
and how we woul d reconcile that or what it m ght
conme to be.

MR, LUNA: Exactly.

CHAlI RPERSON GRI FFI S: And how it
informed us for the appeal. Ckay.

MR, LUNA: Regar dl ess of which set of
plans. | mean we're prepared to argue but we just
need to determ ne which ones before we make a
deci si on.

CHAlI RPERSON GRI FFI S: Good.

MS. BELLAMY: M. Chairman, 1'd |ike
to direct your attention to the D.C. statute of

of ficial docunments that states that exenplification
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of a record under the hand of the keeper of the
record, and the seal of the court or office where
the record is nmade, is good and sufficient evidence
to prove a record made and entered in any state,
territory, Comonwealth or possession of the United
States. The certificate of the persons accorded to
be the keeper of the record acconpani ed by the sea
is prima facie evidence of that fact.

Therefore no ot her renderings may be
submtted that are not submtted by the keeper of
the record under the official seal of the D.C
gover nnment .

The DCRA wi Il submt the sane draw ngs
that were submitted on April 4'" as the accurate
representation of the floor plans; therefore
anyt hing submtted by appellant is a waste of tine.

CHAlI RPERSON GRI FFI S: Vell, | don't
think, it's not my understanding that he's | ooking
to open or keep the record open in order for himto
file additional plans. He's waiting to make sure
that these plans were actually the ones that were
viewed and the Certificate of Occupancy pernmt is
i ssued on.

MS. BELLAMY: Vell, if the Chairman

would i ke to nove on such a notion after the DCRA
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witness re-enters the sane floor plans into the
record that's fine. But again it's the sane fl oor
pl ans that he's been provided with since April 4'"

CHAlI RPERSON GRI FFI S: Vell it's an
interesting position to be put in to bring a notion
for us to decide the appeal, based on the evidence
that's presented, before all the evidence and al
t he questions have been present ed.

"mnot sure. | haven't discussed this
with the Board in executive session, does this
prove without a doubt the case, the draw ngs that
are in front of us?

M5. BELLAMY: It does not and this is
an i nmportant question because the appellant asserts
that not allowing himtine to review the plans that
he has since April 4" will be prejudicial to him
and he will | ook at the subm ssion that he received
earlier fromthe DCRA and his renderings and the
April 4'" submission by us, they all have the
publicly accessi bl e square space at about 940
square feet. Therefore, there is no debate what
the publicly accessible square footage is in order
to determ ne the queui ng space.

In order to deternmine the queui ng space

you' ve got to | ook at the |ayout of the restaurant.
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That's not indicated, you know, that issue will be
di scussed here today.

So as far as the subm ssion and
admi ssion and stipulation that the April 4'" floor
pl ans subnitted by the appell ee are the accurate
ones, it's not prejudicial to the appellant at all
Again, it's the same square footage.

CHAI RPERSON GRI FFI S: kay. There is
it. W understand that. Wereas | think it m ght
be for ne there's additional information that stil
needs to be heard and questioned fromthe Board's
perspective, at least in ny opinion. | think we
can hold this notion in abeyance, maybe to the
concl usi on today, nmaybe not. It certainly serves
in ternms of putting your position before the Board.
Ms. MIler, do you have a conment?

VI CE CHAI RPERSON M LLER: Yes. | just
want to conment, procedurally this notion to deny,
notion to extend time, it looks like really it's an
opposite, it looks like if I'"'mnot m staken an
opposition really to the notion to extend tine
filed by the appellant and we decided to defer the
notion until the end of the hearing at |east.

So | think it nmakes sense to defer both

these to the end of the hearing as we hear the
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evidence. | don't see any prejudice to waiting
till the end of the hearing till the case has been
hear d.

CHAlI RPERSON GRI FFI S: Excel | ent.
kay. Any ot her opinions? Comments? Very well.
Then with that we'll proceed.

VI CE CHAI RPERSON M LLER: | believe
the | ast notion before us is notion for judgnent as
a matter of |aw

CHAI RPERSON Rl FFI S: W may have a
little bit of confusion because that's what | was
assum ng that we were | ooking at at this point, and
that's why | was addressing to you the questions.
What we have brought up is the second notion to
deny the notion to extend tinme, which is why Ms.
MIller was actually indicating that that speaks
directly to it, and we've held in abeyance the
first nmotion so the second woul d be the sane.

| nean let's review very quickly. |
woul d |i ke the notion for a judgnent separately
than the notion for extension of tinme, Also
| ooki ng at not doing a summary judgnent at this
point with just the filing of the docunents for
today, but rather that there's additiona

i nformati on and questions that we may have of DCRA.
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But |1've also with the extension of
time in ternms of the docunments haven't even filed
in, although we may not extend tine for additiona
review but the point, and M. Luna said today and
correct me if I"'mnot saying it correctly, but
you're looking for also tine to provide any
addi tional information because with three plans you
think there still is a possibility of a successful
appeal and an error was created with the docunents
that were revi ewed when the issuance went forward
and perhaps even on the inplenentation of the C of
@]

MR, LUNA: Right. And kind of as a
procedural matter | think the notion for judgment
is not our -- and it msrepresents whether we close
our case or not. | nmean | think I requested and I
think the rules that are in the 11 DCVR the
muni ci pal regulations, allow for tinme to rebut in
closing, allow the appellant to rebut and provide
cl osi ng ar gunents. So | wanted to be sure that |
had that opportunity.

But again, with the notion to extend it
really just, | nmean | think, | hope we'll be
resol ving the question of the plans with DCRA

today, if they're going to present their case.
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Really | wanted to enphasize that the notion to
extend is really just for the narrow purpose of
docunments like the e-mail froml believe it's Cory
Buf fo, that we submitted with our first filing,
that m ght go to show that DCRA had m sgi vings
about C uck U Chicken and you know about their
filings.

So it's areally very narrow extension
but we can discuss it at that tine.

CHAlI RPERSON GRI FFI S: Ckay. Good.
Comments? Questions? Very well. | think we
shoul d proceed. The |l ast review and then we'l|
get right into the governnent's case presentation.
W have additional information that's come in and
actually awaited us as we came out today.

Let ne just make sure. Let's |ook
t hrough everything that was filed today. The
drawi ngs, M. Green, these are your docunents, is
that correct?

MR GREEN That is correct. Good
afternoon M. Chairman, Menbers of the Board. That
is correct.

CHAlI RPERSON GRI FFI S: Excell ent. And
what el se have you submitted today? This is the

appel lant's Exhibit B, is that correct that we
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have?

MR, GREEN: What you have --

CHAI RPERSON GRI FFI S: Let ne go in ny
order, forgive me, but this is the way | have it.
M. Luna, you've submtted a package?

MR LUNA: Yes | did.

CHAlI RPERSON GRI FFI S: Ckay. And what
is this?

MR, LUNA: It's basically I noticed
sone areas in calculation, |let ne backtrack a
little bit. Wth the notion to extend | included
some cal culations that | nmade fromthe buil ding
plans and | noticed sone mathematical errors so the
first --

CHAI RPERSON Rl FFI S: I n your
cal cul ations or their?

MR, LUNA: In my calculations. So the
first docunent that you see there is an anended
Exhi bit B which for your convenience |'ve
highlighted in gray the changes fromthe first one.

CHAlI RPERSON GRI FFI S: Vel | done.
kay. Does everyone have this? M. Geen, do you
have this docunment, anended Exhi bit B?

MR GREEN Yes sir | do, M.

Chai r man.
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CHAI RPERSON GRI FFI S: Ckay. So we

have that in today. W have the drawi ngs and we
have -

MR GREEN You al so have, M.

Chai rman, the affidavit of eating establishnents.

It was part of the original subm ssions that | made
to you, but what happened was the back page was not
i ncl uded and what we have done is given you a
docunment that contains both the front and back of

t hat docunent.

You al so have an updated Certificate of
Qccupancy. | think that's all part of the packet.

CHAlI RPERSON GRI FFI S: Ri ght. | have
that. Everyone have that up here? Ckay.

MR GREEN Front and back, M.
Chai r man.

CHAI RPERSON GRI FFI S: Very well, there
it is. | don't have anything el se and unl ess you
all are aware of any other issue in the filings I
t hi nk we can nove ahead.

MS. BAI LEY: M. Chairman, there's a
|l etter from Deputy Mayor for Planning and Econom c
Devel opnent, M. Stanley Jackson, and we received
that today and you shoul d have a copy of that.

CHAI RPERSON GRI FFI S: Yes. Thank you.
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M. Luna, do you have this?

MR, LUNA: Yes | do. | just received
it today.

CHAlI RPERSON GRI FFI S: Ckay. Let's
proceed.

MR, GREEN: Thank you again, M.

Chai rman and good afternoon M. Chairman and
Menmbers of the Board.

Thi s case was about whether there was
an i nmproper issuance of a Certificate of Cccupancy
by the Zoning Adm nistrator. Based on our
di scussion last tine, | indicated to you that there
were some individuals that we would attenpt to
bri ng because we were told to, or | should say
requested to, by the Board of Zoning Adjustnents.
And based on that we were successful in getting
t hose individuals.

First and forenost is the Zoning
Adm ni strator, the gentleman to ny i medi ate right,
M. Bill Crews. M. Crews wishes to make an
openi ng statenment and I'mquite sure that the Board
will allow himthat opportunity as it relates to
this case.

I'"d like to ask himjust one basic

question. M. Crews, can you tell us when did you
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start working at the Departnent of Consumer and
Regul atory Affairs?

MR CREWS: M. Chairman and Menbers
of the Board, | started as the Zoning Adm ni strator
for the District of Colunbia on Cctober 3" of 2005,
and | apol ogize, this will be ny second tine, what
other information am| supposed to present?

Addr ess? Sorry. And | work at 941 North Capitol
Street, N.E. in Washington, D.C

After that introduction first let me
apol ogi ze for being unable to attend the April 4'"
hearing due to ny ill ness. As you know, the
O fice of Zoning Adm nistrator has suffered under
staff shortages, | believe we are naking progress
inthis situation and I would like to just take a
brief nmoment to introduce our new deputy zoning
adm ni strator M. Mtt LaG ant.

Matt conmes to our office with great
experience in zoning. He was the principal planner
for the city of Berkeley, California where one of
his acconplishnments was to |ead the effort to
revise the city's zoning ordi nance, experience that
will be valuable as we | ook forward to working with
t he Zoni ng Conmi ssion and the offices of zoning and

planning in the next few years after adoption of
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t he new conprehensive pl an.

So between Matt and nyself we shoul d be
abl e to be here when needed. So again ny
apol ogi es.

But let us turn to the issue before us
t oday, the appeal of Advisory Nei ghborhood
Commi ssion 6-A of the previous Zoning
Adm ni strator's approval and subsequent issuance of
a Certificate of Cccupancy, No. 102037, for Cuck U
Chicken a 1123 H Street, N.E. for the use of this
prem se as a restaurant. This address is in a C 2-
A district.

Let ne make this clear. What i s being
appeal ed was the decision to approve and issue the
Certificate of Occupancy. This is the only thing
appeal abl e, the action of the Zoni ng Adm ni strator,
to approve and issue the Certificate of Cccupancy.

| enphasi ze this because it goes to the
heart of the decision you nust nake; in fact, did
the Zoning Adm ni strator err when he approved and
i ssued the Certificate of Qccupancy?

Let's go what the Zoni ng Adm ni strator
based his decision on at that tine. He based it on
the zoning regul ati ons, the application of the

applicant, and the applicant's affidavit on how t he
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establ i shnment woul d be operat ed.

It was al so based upon an inspection
conducted by staff of the Ofice of the Zoning
Adm ni strator who will testify in a nonment, and
this inspection was conducted prior to the
operation of the restaurant. It was prior to the
operati on because this was a new use and the
restaurant could not operate until a certificate
had been i ssued.

So these are the bases of what the
Zoni ng Admi nistrator nade the decision on that's
bei ng appeal ed t oday. And the fundanental burden
of proof for the appellant is to denonstrate that
the actions of the Zoning Admi nistrator were
clearly erroneous or an abuse of discretion or
agai nst the mani fest wei ght of the evidence
present ed. And, again, the evidence is that which
was before the Zoning Adm nistrator as he made his
initial decision on the certificate.

CHAlI RPERSON GRI FFI S: Good. Can you
run those agai n because that is absolutely
critical. You indicated that the Zoning
Adm ni strator nmade t he deci sion based on (1) an
i nspection; (2) the affidavit; (3) was plans |

bel i eve.
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MR, CREWS: Right. The application of

the applicant that also included the building
permt plans.

CHAlI RPERSON GRI FFI S: Ckay. So the
application and permanent plans. Wat were the
ot hers?

MR, CREWS: And the zoning regul ations
t hensel ves.

CHAI RPERSON GRI FFI S: And the regs?
kay. Now to your know edge, the plans that we
have submitted in to day for the record those are
what pl ans? They're the permt?

MR, CREWS: These are the buil ding
permt plans that woul d have been avail able at the
time of the consideration of the application for
the Certificate of Qccupancy. And as we go
through this we can see how they're--

And | apol ogi ze for the confusion that,
having m ssed the hearing, | wasn't aware that
there was necessarily, you know, what the issue was
| guess on the difference in plans, and so
initially what | thought was the initial record
pl ans we just apparently made anot her copy of the
ones that were in dispute. And that's why we have

figured that out that, for whatever reason, | think
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the plans you have that were distributed in the
| ast day or two are the ones that were relied upon
for the building permt and the then Zoning
Adm ni strator or staff will testify were the ones
he relied on in review ng the application.

CHAlI RPERSON GRI FFI S: Good.

M5. M TTEN: | have a question that
relates to the list of things that the Zoning
Adm ni strator considered. Did you consider the
BZA's interpretation of the zoning regul ati ons as
articulated in the order in Appeal No. 172147

MR, CREWS: | believe that they did.
We coul d ask the staff person when he testifies on
what he actually considered to make the
recommendation to the Zoning Adm nistrator.

M5. M TTEN: Because that was an
i mportant juncture that we got to the last tinme we
were all together when we asked the owner of the
establ i shnment questions that related to the Board's
interpretation and that order, that whol e issue of
whet her or not the 10 percent threshold had been
nmet went away because he admtted, at |east as far
as that interpretation goes, that the threshold had
been net.

Ms. Bellany wants us to revisit our
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interpretation, which is another nmatter, but I
think it's inmportant to that initial decision that
we have an answer to that.

MR, CREWS: kay. Well | will get to
that but, you know, the short answer is yes, that
the case, if | can find the nunber, 17214 Me
Wlkley is the Blinpie's case, was definitely
factored in and as | will articulate here, our
under st andi ng of your ruling in that case is that
it basically nakes the 10 percent criteria noot
because nmy understanding again is that you're
tal king about it's either 10 percent of the queuing
space for carry-out or 10 percent of the on prem se
consunption space, the tables and chairs.

And just about every eating
establ i shnent then that has tables and chairs, from
Citronel, Georgia Brown's, the Pal mon down,
probably has nore than 10 percent of the fl oor
space accessible to the public on any one fl oor
taken up by on prem se consunption space.

M5. M TTEN: Ri ght, we get that part.

MR, CREWS: Ckay. So if |I may
conti nue our review. Thank you.

So again | wanted to just reviewin

ternms of our understandi ng of the zoning
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regul ati ons, Section 191.1 of Title 11 of the
District of Colunbia Adm nistrative Regul ati ons,
the zoning regul ati ons defines restaurant and
defines restaurant fast food.

Chapter 7 of these regs govern the
al | owabl e use of within a CG2-A district.
Restaurants are allowed as a matter of right, but
fast food restaurants are allowed only with a
speci al exception granted by you the BZA

So it is incunmbent upon the Zoning
Adm ni strator to determ ne whet her the proposed
operation of Cluck Uwas a restaurant, a fast food
restaurant or perhaps an exception to the
definition of fast food restaurant contained in the
parent heti cal phrase at the end of paragraph B the
restaurant fast food definition in subsection
199. 1.

The parties to this case are arguing
restaurant or fast food restaurant, and I wll not
deal with the exceptions.

A restaurant as defined in the zoning
regs is a place of business where food, drinks or
refreshnents are prepared and sold primarily for
consunption on the prem ses, but shall not include

a fast food restaurant. So you're either one or
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t he ot her.

A fast food restaurant is a place of
busi ness devoted to the preparation and retail sale
of ready-to-eat food or beverages for consunption
on or off the prem ses.

The regul ati ons then give several tests
to distinguish between the two. The first test is
a drive-in nmakes the place of business a fast food
restaurant, and again we all agree that's not
invol ved in this case.

A place of business will be a fast food
restaurant if floor space allocated and used for
custoner queuing for self service for carry out and
on prem se consunption, is greater than 10 percent
of the total floor space on any one fl oor
accessible to the public. And then one of two
addi ti onal characteristics.

In discussing the 10 percent of the
total floor space criteria, the Board's decision in
case 17214, an appeal by this ANC agai nst the
Zoning Administrator's decision and issuing a
Certificate of Cccupancy to Chan's Food, Inc., or
again Blinpie's on H Street, spoke to this criteria
for the 10 percent for queuing or 10 percent for

the on prem se consunpti on.
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The Board ruled if either use was nore
than 10 percent, then it came under this criteria
and woul d neet the first or second test for whether
it's a fast food.

But under this ruling, as | nentioned,
al nrost any restaurant with any anount of seating
for on prem se consunption comes under this
criterion.

So again at this point we have if it
has a drive-in it's definitely a fast food. Not an
issue here. And then it's either if you have 10
percent floor space either for queuing or for on
prem se consunption, then it mght be a fast food.
And at this point we're at the it mght be a fast
food, just as | mentioned, because of the Blinpie's
ruling al nost everything neets the it mght be a
fast food.

So then we have to | ook at the last two
criteria, characteristics excuse me, and these are
either one. |If you neet either one of these, then
it's a fast food.

The first criteria is at |east 60
percent of the food itens were already prepared or
packaged before the custoner orders. The second

one is that the establishnent primarily serves its
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food and beverage in di sposable containers and
provi des di sposabl e t abl eware.

What the Zoni ng Admi nistrator knew
about the proposed operation of Cluck U as he
det erm ned whether the establishment net either one
of these criteria is the follow ng:

The applicant had signed an affidavit
that said there was no drive-in. They signed an
affidavit that 80 percent of the floor space was
used for queuing or on prem se consunption, and
agai n under the BAZ Order 17214, whether this is
true or not is really irrel evant because of the
ruling that it also includes the tables and chairs.

The third operational method that the
applicant affirmed in the affidavit was that only
10 percent of the food was prepared or packaged
prior to a custoner placing an order. And again
this is inpossible to determ ne pre-operation and
we must assune that the applicant is being
truthful. They signed an affidavit.

And then, finally, the applicant
affirmed in his affidavit that the proposed
establ i shnent woul d not serve food and beverages in
di sposabl e contai ners and di sposabl e tabl ewar e.

Agai n, pre-operation we nust rely on the
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certification of the applicant and the fact again
we have is what we'll testify here that our

i nspection prior to issuing showed that the

est abl i shnent had non-di sposabl e pl ates, gl asses
and tabl eware.

So based upon the certification of the
applicant in the affidavit, and the inspection that
will be detailed when I'mfinished, that both
confirmed what could be confirnmed before begi nning
oper ati on. And that the Zoni ng Adm ni strator
correctly determ ned that Cuck U was a restaurant.

Now any subsequent evidence after the
i ssuance of the certificate goes to enforcenment of
the issued certificate, not whether the decision
was correct or incorrect.

The owner was granted a Certificate of
Cccupancy for use as a restaurant. The owner has
an ongoing duty to operate within the limts of
that certificate. But if the appellant's
al | egations of actual use after the issuance are
true, the renmedy is enforcenment by nyself under the
regul ati ons and for operating outside the scope of
its Certificate of COccupancy everyone, not to
single out Cuck U, but everyone is susceptible to

infraction, fines and ultimately revocation of its
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Certificate of Cccupancy. Those are the renedi es
for enforcement after the issuance of the
certificate if they're not operating as they're
supposed to be.

So as | nentioned, if the owner does
not operate as a restaurant then the appropriate
relief is enforcenment, not determ ning that the
certificate was issued in error. Enforcenent is
the responsibility of the Zoning Adm ni strator, not
t he Zoni ng Conmmi ssion nor the Board of Zoning
Adj ustnent, as detailed in the zoning regs section
3200. 1.

So in reply to the appellants, DCRA did
not err in deciding that Cluck Uwas to be a
restaurant based on what we had in front of us at
the time of the decision: the affidavit, the
i nspection, the application, the plans. Thi s
determination then makes the appellant's count two
noot, that if it is a restaurant there's no need
for a special exception.

And, finally, the Certificate of
Qccupancy has been corrected to reflect the correct
square and |l ot for the prem se occupied by Cuck U
Chicken at 1123 H Street, N E

Therefore, the Board should deny the
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appeal .

MR. CREWG: Yest erday was the first
time that we gave, the DCRA gave a copy of the
plans to the appellant. M understanding is they
are the same as --

| think all that | would say right now
is that we gave a copy of what we considered the
of ficial plans yesterday to ANC- 6A

VI CE CHAI RPERSON M LLER: Ckay. And
you may not want to say nore but | just raise it
because at the last hearing there was an issue
about whet her or not they were proceedi ng based on
wrong plans that were given to them by DCRA.

MR, CREWS: Certainly it was
i nadvertent. | nean | was amazed when | realized
what it was.

CHAlI RPERSON GRI FFI S: | don't think
t hey were proceedi ng, were you proceeding with the
DCRA pl ans that were given?

MR CREWS: Yeah and- -

CHAlI RPERSON GRI FFI S: What was
fascinating last tine, just to get everyone up to
speed here, is that we have the plans that were
submtted in this appeal -- said |'ve never seen

these before in nmy life and DCRA said | don't know
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where he got those. So we were clearly |ooking at
t he wrong docunents.

So | think this brings up an
interesting issue as being very sedate on the way
she takes that. Wy are we here with a day of
review and they're tal king about FO A requests and
all these kind of things. |It's all of our tines
that are nore efficiently used if we all have the
information in front of us.

MR CREWS: Vell | understand and | do
sincerely apologize in ternms of this
m sunderstanding. M surmise is that the final
pl ans that were approved were a result of an
initial review that had the doors on each end of
the building, or each side of the front, and that
there was a |life safety concern about that and so
the plans were revised to show the door, the single
doubl e door in the mddle of the front. And to ny
understanding that is the only difference. And the
di mensi ons di d not change.

And again | would refer back to the
Blinmpie's ruling and nmy interpretation that the
queui ng space is really not a consideration any
nor e.

VI CE CHAI RPERSON M LLER: Thank you.
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CHAI RPERSON GRI FFI S: Anyt hi ng el se?

Questi ons? Are you aware of the calculations Iike
t he appellant has put in, any cal cul ati ons that
woul d have been done in the review of the permts?

MR CREWS: Yes | amand | believe
Travis Parker will testify to that.

CHAlI RPERSON GRI FFI S: Ckay. Al
right. Anything else then?

VI CE CHAI RPERSON M LLER: Just with
respect to the questions that are asked, and
particularly with respect to the queuing area,
whi ch nmay not be an issue. Wen they signed an
affidavit saying 8 percent, does DCRA check in sone
way to see whether that anmount of space is
accurate?

MR, CREWS: It's a difficult question
in ternms of when an applicant says, you know, if
there's a reasonabl e test that perhaps, and again
think at that point we were still |aboring under a
pre-Blinpie' s understandi ng of that provision, that
it woul d seem reasonabl e based on the plans in this
case where there are |ots of tables and chairs,
hal | ways and bat hroons, that | would think that it
woul d be reasonable to assune that that was

correct.
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VI CE CHAI RPERSON M LLER: Thank you.

MR, CREWS: And | mght add that, you
know, a subsequent, | nean there was al so an

i nspection that kind of confirmed that that was the

| ayout .

CHAlI RPERSON GRI FFI S: And when was the
i nspection? | nean it was during construction or
after?

MR CGREEN: M. Chairman, we have the
appropriate party who was involved in that process
who can perhaps answer the questions of Ms. Ml er
and yoursel f.

CHAlI RPERSON GRI FFI S: Sure. But
procedural |y now goi ng ahead if an application cane
in for a restaurant, it would have to be determ ned
that it was the same --is it standard procedure
then to do an inspection before issuance of the C
of O?

MR CREWS: We are now, yes. Because
both in terms of this issue and in terns of other,
well in ternms of the part of the parenthetica
phrase in subsection B, in ternms of whether or not
something is a deli or not, is that we are taking a
very close look at all eating establishnents, |'m

personal Iy reviewi ng them because we do want to
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get it right the first tine. So, yes, we take a
cl ose | ook.

CHAI RPERSON GRI FFI S: It seens to be a
lot to ask. If | was voting on which regulation to
start |l ooking at, the inspection issue m ght be one
to l ook at. But how do you differentiate between
café, which is a restaurant, and what is the other
one? Ilce cream parlor, you know. Cof f ee shops
and the proliferation of coffee shops across this
city.

Let ne ask directly though and your
understanding and we will get to M. Parker also,
but generally speaking you keep posing No. 2 the
percentage of the floor space that is accessible to
the public on the affidavit. Wat was the previous
interpretation of how that was cal cul ated as
opposed to, conpared to the Blinpie' s case?

MR, CREWS: My under st andi ng and the
way it was drafted on the affidavit was really
| ooki ng at queui ng space, whether that queuing
space was for carry out or on prem se consunption
And basically the standing in |ine space and
interpreting the word and differently than the
Board did in Blinpie's.

And our affidavits that we use, you
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know, are pre-Blinpie's and we just haven't had a
chance to factor those in.

CHAlI RPERSON GRI FFI S: More than 10
percent of the public floor, the restaurant fl oor,
was used for picking up already prepared food,

di sposabl e products and sitting and eating it there
or taking it out. |If nore than 10 percent was
utilized for that, that would tip it into the fast
food establishnent.

MR. CRUZ: Right. That would tip it
into the naybe fast food and then you'd have to
| ook at, well and you did nention those two ot her
criteria, | apol ogize, so yes. And agai n before
Blinpie's it was sinply the standing in |ine space,
whet her you were going to sit in there or take it
out, it was just where you stood in line if that
was nore than 10 percent.

CHAI RPERSON GRI FFI S: Ckay. Anyt hi ng
el se? Questi ons? We're going to cross each
wi tness as they present. Do you have any cross for
M. Cruz?

BOARD MEMBER MANN: M. Cruz, could
you descri be for us what exactly is involved in --
well let me begin by asking were you the zoning

i nspector at the time that the C of O was issued in
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this case?

MR, CREWS: No, this is prior to ny
bei ng the Zoni ng Admi ni strator.

BOARD MEMBER NMANN: kay. And who was
Zoning Admi nistrator at that tinme?

MR, CREWS: Neal Stanley was acting
Zoning Adm nistrator at the tine.

BOARD MEMBER MANN: kay. So have you
spoken with M. Stanley about what kinds of
practices occurred on these inspections, or at
| east in the inspection that occurred here?

CHAlI RPERSON GRI FFI S: I think the
person that actually processed this is here and
will be provided as a witness. |Is that correct?

MR, GREEN: Well that is absolutely
correct M. Chairman.

BOARD MEMBER MANN: kay. Thank you.
| guess has there been a change in practice in
whet her to conduct an inspection or not?

MR, CREWS: Wll, not a change in
practice fromthis instance where we did conduct an
i nspection before issuing the Certificate of
Qccupancy and that's what we're doing now is
conducting i nspections before we issue certificate

of occupancies for eating establishnments.

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

124
BOARD MEMBER MANN: kay. So now

there's a practice of conducting inspections?

MR CREWS: And there was then too
because it did occur.

BOARD MEMBER MANN: There was? So not
just for Cluck U but for all the certificates of
occupancy prior to that?

MR, CREWS: Vll in this particular
case it was definitely triggered not only because
of an eating establishnment and concerns but al so
because it was a new use, and all new uses require
i nspecti on.

BOARD MEMBER MANN: Ckay. That' s al
ri ght now.

M5. M TTEN: Can | just ask a question
that's related to what M. Luna was aski ng, which
isis there a formor are there notes to establish
what was observed so that we're not relying on the
recol l ections of the inspector or if they happened
to | eave the governnent's enpl oy?

MR, CREWS: There hopefully is a
witten inspection report articulating the tine,
pl ace, date, person, what they observed in a
narrative formand acconpani ed by photos. Again,

we're trying continuous inprovenent to nake sure

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

125

that occurs in every inspection.

M5. M TTEN: Is there any
docunmentation in this case?

MR, CREWS: My understanding is, and |
haven't been able to find any docunentation |ike
that in this case.

M5. M TTEN: kay. Thank you.

MS. BELLAMY: M. Cruz, based on the
Blinpie's interpretation of the phrase carry out
and on prem ses consunption, would anyone be abl e
to bring enforcenment actions against restaurants
like Gtronel or The Palmalleging that they are
now breaching their Certificate of Occupancy based
on the interpretation of Blinpie s?

MR, CREWS: No not necessarily because
this is just one of a two part test and, of course,
the second part has its own two parts.

MS. BELLAMY: But woul d sonmeone be
able to bring an enforcenment action alleging that
they are breaching that one part test? One part
of the three-pronged test?

MR, CREWS: No, you'd have to neet
both the first part and one of the two second part.
And agai n when you say someone bring an enforcenent

action, if someone conpl ai ned then we woul d
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i nvestigate but we would not bring an enforcenent
action right now, unless they nmet both part 1 and
one of the two in part 2.

M5. BELLAMY: Is it possible that
sormeone coul d plausibly put together an alleged
breach of enforcenment based on that prong?

MR, CREWS: No, you themall, both.

M5. BELLAMY: kay. Can you tell ne
how t horoughly vetted this was conpared to your
typi cal research done by your staff for Certificate
of Cccupancy? Wuld you say that this was
t hor oughly vetted?

MR, CREWS: | think we try and do an
appropriate and adequate review of all issues
before us. This particular review occurred before
| was personally in charge and so | really can't
answer that question.

V5. BELLAMY: No nore questions.

CHAI RPERSON GRI FFI S: Any follow ups
fromthe Board? That's why |' m del aying, we're
waiting for your representatives to come back in.
As your attorney has just left the roomyou may be
feeling vulnerable in which case we m ght not ask
questions at this tine. Well that's all we have

at this point for M. Crews. | don't know if
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you're aware of who's next.

MR, CREWS: | am |If we might ask --

CHAlI RPERSON GRI FFI S: Let me do this.
| have one prelimnary which is tinmely on this and
["l'l let M. Green speak to this when he cones in
and you can relay this. But we have as | quickly
went through, it doesn't have an exhi bit nunber
yet, but we have a filing from M. Jackson, Stanley
Jackson who's the Deputy Mayor of Pl anning and
Econom cs | etterhead.

And first of all I want to ask you,
have you seen this?

MR, CREWS: | have. | can't turn ny
copy over right now though.

CHAlI RPERSON GRI FFI S: That' s okay.
Ms. Bellany, you' ve also received this?

M5. BELLAMY: Yes, | received a copy a
few m nutes--

CHAI RPERSON Rl FFI S: M. Geen, yes |
t hi nk?

MR GREEN Yes. M. Chairman, |
woul d ask for about a five mnute break. |
recei ved a nessage fromny office and they stated
it was an energency of sone sort and I'd like to

check on it please.
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CHAI RPERSON GRI FFI S: Let's go take

care of that and we'll be back in five m nutes.

MR, GREEN: Thank you M. Chairman.

CHAlI RPERSON GRI FFI S: Certainly. And
before we all go let nme just be clear on when we
get back and M. Green is present with us again,
I"mjust going to ask if there's any objections or
concerns as taking this into the record. The Board
hasn't seen it, it is on the dais for us now so
I'"ll take any concerns or objections.

(A SHORT BREAK WAS TAKEN)

MR GREEN In that little break
have now determ ned that there is no famly
ener gency.

CHAlI RPERSON GRI FFI S: Good. And we've
got blood circulating in our legs so we're al
better off. Let's nove ahead. | think we've
finished with M. Crews. W're ready for your next
unl ess you have any redirect?

MR, GREEN: | don't have any redirect.

CHAI RPERSON GRI FFI S: No, |I'msorry,
sorry to cut you off. | had left with wanting to
take any objections with receiving into the record
the letter fromthe Deputy Mayor of Pl anning and

Econom cs, M. Jackson. M. Luna, do you have any
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comments on that objection or a position?

MR LUNA: To the extent that the, |
nmean the letter until the end doesn't really ask
for specific action and it doesn't really speak to
the | egal standards that are involved, so on that
basis while | appreciate M. Jackson's input,
Deputy Mayor Jackson's input on the sentinents
about H Street and about Cuck U Chicken, it seens
irrelevant to the |l egal standards at issue so |
request exclusion on that basis.

CHAlI RPERSON GRI FFI S: Ckay. M.
Bel | anmy?

M5. BELLAMY: Yes, | would like to
direct the Board's attention to Section 3114 of the
DCVR which allows the Board to consi der agency
positions on issues, specifically if the Board
finds the report and recommendation to be full and
conplete on its face having given due regard to the
i nportance of the evidence, availability of
Wi t nesses, etc., the need for cross exam nation for
true disclosure of the facts. So it may be
consi dered as part of the totality of the evidence
inthis matter.

CHAlI RPERSON GRI FFI S: Ckay.

Certainly we're not bringing M. Jackson forward to
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be crossed. M. Geen?

MR, GREEN: W certainly have no
obj ection M. Chairmn.

CHAlI RPERSON GRI FFI S: Very well. And
| would go this way unl ess Board nenbers object or
di sagree with this standing, | think M. Luna is
nore —- in that it doesn't speak to the | ega
standards of what we will be taking up as appeal.
As it's been put into the record we can, and will |
think, give it the pertinence and the weight as it
addresses the specific issues. Striking it from
the record | don't think is productive in many ways
so | think we can keep it in and we just utilize
for what it is and the statenent that it nmkes. Any
objections to that?

MS. BELLAMY: No, | would concur that
it goes to the weight. | think if our stance was
that it didn't speak to the test we'd be striking a

| ot of docunents in a |ot of cases.

CHAI RPERSON (Rl FFI S: I nteresting
statenment. Very well. Let's nove ahead then.
MR, GREEN: | call as my next wtness,

M. Chairman, M. Stanley, on I'msorry, Nea
St anl ey.

MR. STANLEY: For the record ny nane
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is Neal Stanley, my position is Deputy Director for
-- zoning, and | was the acting Zoning

Adm ni strator during the sumer of 2005, the period
in which this matter canme before the agency for
review, inspection and certification.

MR, GREEN: May | inquire of the
Wi t ness? Thank you. M. Stanley, you' ve had an
opportunity to serve in many hats in the agency, is
that not right?

MR STANLEY: That is correct.

MR GREEN Did there conme a tineg,
sir, when you acted as the acting zoning
adm ni strator?

MR STANLEY: Yes there was.

MR, GREEN: And can you tell us when
t hat was pl ease?

MR. STANLEY: That was approxi mately
late July through |I believe early Septenber or
Cct ober when Bill Crews, the new zoning
adm ni strator, came on board.

MR, GREEN: And during the course of
this time franme, did you have occasion to deal with
Cluck U Chi cken?

VR, STANLEY: Yes | did.

MR, GREEN: And can you tell us please
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exactly how did Cluck U Chicken cone before you?

MR. STANLEY: Cl uck U Chicken cane
before ne and ny col | eagues because there was a
request for a Certificate of Cccupancy for a
bui | di ng that had been granted a building permt,
and the request was specifically for a restaurant,
I"msorry, a Certificate of Cccupancy for use as a
restaurant within a G 2-A zone.

And the reason why | | ooked at it as
wel | as Travis Parker and a nunber of ny other
col | eagues i s because we were aware that there was
some concern about eating establishments generally
speaki ng and we were aware of the Blinpie' s case.
And so we did take a very careful and close | ook at
this.

It was not a cursory review, it was not
sonmet hing that we sort of glanced at, but it was a
matter that we | ooked at very carefully because we
wanted to nake sure that post the Blinpie's
decision that all of our eating establishnents
Certificates of Cccupancy were carefully revi ewed,
and they have been.

Qur process really didn't change, quite
frankly. W did inspections beforehand, we're

doi ng i nspections now. W use the zoning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

133

regul ati ons beforehand as it relates to fast food
restaurants and restaurants and those are the sane
regul ati ons that we use now as wel | .

MR, GREEN: Wth regard to the Cluck U
Chi cken matter, did you have an opportunity to
revi ew docunments sir?

VR, STANLEY: Yes | did.

MR, GREEN: "' mgoing to show you what
has been | guess nmarked at sone point, yes the
Board has copi es of these docunents and |'m goi ng
to ask the witness to identify what they are.

CHAI RPERSON GRI FFI S: Let's nove right
ahead to the direct questions or his testinony, he
doesn't need to answer these on direct.

MR, GREEN: Oh very wel |l then. You
i ndi cated that you reviewed several docunents, does
that include any naps or platt charts or floor
pl ans as wel | ?

MR STANLEY: W reviewed the
application, we reviewed the affidavit of eating
establishnent, which is a standard practice. It's
been in place for quite sone tine that pre-dates ne
coming to the agency. W also reviewed the pl ans
that were submtted.

W reviewed the zoning regul ati ons and
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we al so had ongoi ng conversations with individuals
wi thin the agency and conducted on-site inspections
before the Certificate of QOccupancy was grant ed.

MR, GREEN: "' mgoing to show you
agai n what has been narked and introduced. Can you
tell us what this is please?

MR. STANLEY: These are the building
pl ans for C uck U Chicken and, nore specifically,
they provide detail as to the |ayout and the actua
use as well as the floor plans.

MR GREEN Now t here's been sone
di scussi on about floor plans; these are the floor
pl ans dated February 14, 2005, is that not right,
sir?

MR STANLEY: That is correct.

MR, GREEN: Now t hese pl ans of course
are copi es of which have been given to the Board
menbers and al so the appellant in this particular
instance. Did your staff have an opportunity to
take any ki nd of neasurenents fromthee plans, sir?

MR STANLEY: Yes we did.

MR, GREEN: And when you took these
nmeasur enents, what did you determ ne fromthem
sir?

MR. STANLEY: I"'mgoing to defer to ny
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col | eague, Travis Parker, to answer specific
qguesti ons about the actual neasurenents.

CHAlI RPERSON GRI FFI S: Ckay.

MR STANLEY: He made the neasurenents
on the plans as well as took neasurenents on-site
and did the appropriate conparisons to ensure that
what was represented on the plans was actually what
occurred at the building.

CHAlI RPERSON GRI FFI S: Under st and.

MR, GREEN: And this happened under
your direction, is that not right?

MR. STANLEY: It happened under ny
di rection, my guidance and supervi si on.

MR GREEN And when he cane back to
you after having taken these nmeasurenents and after
bot h you and he reviewed the plans, did you cone to
any determ nation or decision sir?

VR, STANLEY: Ve did.

MR GREEN: And what was t hat
deci si on?

MR STANLEY: The deci sion was based
on the application, based on the eating
establ i shnent affidavit, based on the on-site
i nspection and based on the building plans and

based on the zoning regulations, that all the
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requi renents for a restaurant within a C 2-A zone
as a matter of right were net.

MR, GREEN: And then at that point,
sir, after you made this determ nation, what did
you do next?

MR STANLEY: After we made the
determ nati on we nade a decision to issue a
Certificate of Qccupancy and we did so | believe on
July 27'", 2005.

MR GREEN And since then, sir, after
that issuance then did that end the agency's
i nvol venent with Cuck U Chicken officially?

MR STANLEY: It ended our invol venent
as it relates to the issuance of the Certificate of
Qccupancy, but we certainly heard from peopl e about
Cluck U Chicken and so we've been involved in
di scussions with individuals who've asked or
i nqui red about C uck U Chicken and, nore
specifically, this appeal has continued our
i nvol venent .

So because of the appeal that was filed
in the case, our involvenent continued. But our
position is that the Certificate of Cccupancy was
t horoughly vetted, thoroughly reviewed, carefully

anal yzed, properly issued and that the agency was
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correct in its issuance of the Certificate of
Qccupancy as a restaurant within a C 2-A zone.

MR GREEN You' ve indicated that M.
Travis Parker was the individual that went out,
conducted the pre-opening | guess you could say
i nspection and nade the other recomrendations to
you in terns of taking nmeasurenents and so forth,
is that not right?

MR STANLEY: That is correct.

MR, GREEN: Al right. 1 don't have
any ot her questions.

CHAI RPERSON (Rl FFI S: Any questions
fromthe Board? Ms. Mller?

VI CE CHAI RPERSON M LLER: Good
afternoon M. Stanl ey.

MR STANLEY: Good afternoon.

VI CE CHAI RPERSON M LLER: My question
is you testified that it was carefully revi ewed,
i nspected, carefully analyzed, but is there an
i nspection report? | think this is a follow up on
what Ms. Mtten was asking earlier but | just want
to make sure that | know the answer to that.

MR STANLEY: | don't recall ever
seeing an inspection report. | spoke with Travis

Par ker extensively on the natter and asked what he
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saw and what his cal cul ations were. | asked
questions |like were there tables, were there
chairs? If so, how many? What was your basis for
maki ng the cal cul ati ons? What were the actua

cal cul ati ons?

| asked hi mwhether there were utensils
and, if so, what type of utensils. | asked what
type of cooking equi pnrent was present and whet her
it was the type of equipnent that lent itself to
preparing nmeals on-site and on denand.

VI CE CHAI RPERSON M LLER: | guess ny
question is, and maybe M. Parker will answer it, |
don't know, but if this is sonething that's so
carefully anal yzed and revi ewed, there's nowhere
where it is witten up that sonebody is making a
recomendati on or sonmeone has reviewed it and nade
a deci si on?

MR. STANLEY: Qur recomendati ons cone
in avariety of different ways quite frankly. Wat
we find often happens is that because of the volune
of work that we have, we often make deci sions
collectively and they're not always witten down in
the formof an inspection report.

I"mnot aware that there is an

i nspection report. | just happened to see one is
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all 1'"msaying, | don't know that there is one.

VI CE CHAI RPERSON M LLER: And are you
sayi ng that was the general practice?

MR. STANLEY: What |'msaying is that
in sone instances there are inspection reports for
certain types of activities, but not always. And
| just don't know if there was one in this
i nstance. But the absence of an inspection report
is not unusual at DCRA within the zoning division
or within DCRA W do have themfromtine to tinme
and we often have them but the absence of one is
not a particularly unusual event.

VI CE CHAI RPERSON M LLER: Thank you.

CHAI RPERSON GRI FFI S: Anyt hi ng el se?
M. Luna, any cross?

MR LUNA: Yes. Sir, | wanted to
clarify, did you say that inspections were
customary in zoning cases before this case and
during this case? During the issuance of the C of
O

MR. STANLEY: That dependi ng on what
the request is, nmeaning if there's a change of use,
for exanple, there are certain criteria that woul d
trigger an inspection. And because there was a

change of ownership and perhaps even a change of
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use here, | can't renmenber which one it was, that's
what triggered the zoning inspection.

What | hopefully articulated earlier is
that it is routine for us to do inspections, that
we didn't do an inspection because this was C uck
U we did an inspection because of the request that
was nmade in the application for the Certificate of
Cccupancy.

MR LUNA: I'"msorry, what request was
t hat ?

MR. STANLEY: It | ooks as though
there was a use change that's identified and
because this canme in as a use change, that's one of
the triggers for us to conduct an inspection. So
whenever there's a use change |ike this one, not
necessarily all use changes but converting fromit
| ooks i ke what may have been a Val ue Express which
|"mguessing is a kind of variety store, to a
restaurant it would be appropriate for us to verify
that in fact that is the use that it's being
of fered and that's the use that we woul d consider.

MR, LUNA: kay. And I'msorry, did
you |list the dates that DCRA perfornmed i nspections?

MR. STANLEY: The Certificate of

CQccupancy was i ssued on the 27'" of July and the

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

141

approval was on July 27'" the inspection would have
in all likelihood occurred prior to that date.

MR, LUNA: But you couldn't tell ne
exactly when?

MR. STANLEY: | can't tell you
exactly when but you can probably narrow it to sone
time frane between the date of application and the
I Ssuance.

CHAlI RPERSON GRI FFI S: He wants the
date and you don't have it here now  Next
questi on.

MR, LUNA: Looki ng at the building
pl ans that you say are the official building plans,
how many doors are at the front entrance of that?

MR. STANLEY: What sheet are you
| ooki ng at?

MR, LUNA: It's probably the second
sheet .

MR STANLEY: Just so | can be clear
woul d you m nd showi ng nme on your plans which page
you're | ooking at?

MR, LUNA: In the mddle of, it says
equi pnent schedule. The first page fromwhat |'ve
found is usually the existing plan.

MR. STANLEY: Is there a letter or a
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page nunber?

MR, LUNA: Oh I"'msorry, Al. How
many doors are at the front there?

MR. STANLEY: Vll | have to tell you
I"'mtrained as a | awyer not as an architect but |
believe there are one or two doors.

MR, LUNA: Let ne rephrase that. That
may be one entrance of exit?

MR. STANLEY: This is probably a
better question for Travis Parker who actually did
the inspection and actually reviewed the plans nore
closely detail than | did.

MR, LUNA: kay. So who can tell ne,
who woul d nake the designation that these are the
of ficial plans?

MR. STANLEY: | make the designation
that these are the official plans.

MR, LUNA: kay. So can | show you
some ot her plans so that we can distinguish which
ones? | nmean what |'mgetting at is--

MR STANLEY: I think I can answer
your question very quickly and very clearly. The
official plans are the plans that are stanped
February 14, 2005.

MR. LUNA: At the bottonf

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

143
MR. STANLEY: At the bottom

MR, LUNA: Ckay.

MR. STANLEY: And they bear a numnber
of other stanps in the bottomright corner as well.

MR, LUNA: And they woul d be the sane
February 14, 2005 on page A?

MR. STANLEY: Equal Iy inportant is
that the plans are approved on the first page as
wel | .

MR, LUNA: kay. Then just for
clarification, there's a neasurenent right in the
m ddl e of the plans, on the official plans what
does that neasurenent say?

MR. STANLEY: Again |I'mgoing to defer
to Travis Parker on any questions specifically on
the plans, but I'mhappy to confirmthat these are
the official plans of the agency if that's what
you're trying to ask ne.

MR, LUNA: kay. Let nme show you
anot her set of plans. These are al so stanped
February 14, 2005 and just to nmake sure, we
confirmed that there was only opening that was an
entrance here and exit at the front of your plans,
is that right?

MR. STANLEY: I"mnot confirmng that,
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no.

MR, LUNA: Ckay.

MR. STANLEY: I"mdeferring to ny
col | eague Travis Parker on that.

MR, LUNA: kay. Let nme just show you
t hese plans and maybe you can tell nme why these are
not the official plans. | apol ogize, Kinko's could
not figure out how to operate their copying nachine
for this size page.

Here we have, the page number is cut
off but it's essentially simlar to page AL. The
correspondi ng pl an cover page | abel ed existing plan
i s dated February 14'" And just conparing these
as a |lay person, what do you see different about
the front there?

MR, STANLEY: | don't--

MR, GREEN: M. Chairman, |'mgoing to
object again. | think the witness has stated
rather clearly for the Court that the appropriate
person to answer that question as it relates to the
pl ans and who drew what and how it's drawn and al
cal cul ation and all manner of discussion, is Travis
Par ker .

CHAlI RPERSON GRI FFI S: Good. Two

things M. Geen. First of all, the plans that you
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just brought out, what are they and do we have
copi es of thenf

MR, LUNA: These are actually the, if
you renenmber on April 4'" we copied a small version

CHAI RPERSON GRI FFI S: Ckay. Your
submi ssion is a small portion copy of those full-
si zed- -

MR LUNA: O these full-sized
docunents.

CHAI RPERSON Rl FFI S: We're going to
need the full-sized into the record of course and
it would be useful for us to |ook at.

MR, LUNA: Not a probl em

CHAlI RPERSON GRI FFI S: M. Geen, on
your objection, | deny the objection outright. You
have your witness that's establishing that these
are the official documents. |In cross exam nation
he's show ng stanped docunents of the sane date
aski ng how he can state that this is either the
official, or the docunents that were used for the
i ssuance of C of O and therefore those would not
be. |I'mfascinated to hear how that is.

| nean the owner says he didn't draw
themas | recall last hearing. | don't know where

all these are floating around or how they're
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getting done, and if we can get to the bottomof it
that woul d be great.

MR. STANLEY: Vll it's common, quite
frankly, at DCRA for there to be different sets of
plans. Plans are revised all the time within the
agency for a whole host of different reasons.

CHAI RPERSON GRI FFI S: | don't disagree
with you there. If you want to be specific then
and say that you don't know what those are, that's
fine in answer to that question. But | still have,
maybe |I'm m staken, but the owner said that they
never drew that with two doors so |I'm not sure
where it was coming from that's why | thought we'd
get some clarification.

MR, GREEN: But M. Chairnman the only
point I want to nmake is that the proper person who
can answer the question of the Board and yourself
of course would be M. Travis Parker, who we have
here. He's happy to talk about it.

CHAI RPERSON GRI FFI S: As soon as we
get to him

MR GREEN: Yes.

CHAlI RPERSON GRI FFI S: But here we have
your witness cane up for the only purpose it seens,

the only testinmony of M. Stanley was that these
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were the official docunments you' ve just been
crossed on.

MR STANLEY: But if I can answer the
guestion that you just asked, and that is that | do
not know specifically the origin of the other set
of plans or where they cane from

CHAlI RPERSON GRI FFI S: Good. Then that
answers that question. Let's nove ahead then.

VI CE CHAI RPERSON M LLER: Can | just
ask a question about that which is what is it about
the plans that you say are the official plans that
has you know that? |Is that a stanp from DCRA? Is
it alittle notation? How do you know whi ch ones
are the right ones, which is | think what M. Luna
was asking because if it's the stanp, he's got a
st anped set, too.

MR. STANLEY: Sure. Part of ny
problemis |I'mnot 100 percent clear on what the
chain of custody was on the plans that he has. And
these plans we feel do represent what was submtted
based on the revi ew process that we have and the
applications that are also attached with the plans
that are approved.

And so the application that was

approved and the plans that were approved, the
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application that we approved is consistent with

t hese plans here. And what I'msaying is |'mnot
100 percent sure where the plans cane fromthat M.
Luna is referring to, one, and two, what the chain
of custody was.

And so it is possible that there m ght
be sone insertions in that plans that are very
simlar to what these are. However, these were the
pl ans that we actually approved.

VI CE CHAI RPERSON M LLER: So when you
have multi pl e sets of plans because people are
maki ng revi sions and so on and then there's a set
that becones the official set that the approval was
based on, that obviously has sone special thing
attached to it, stanped on it, whatever, how do you
know based on if you have nultiple sets of draw ngs
t hat have been submtted, what is it that nmakes
those the official set? I's it because there's
sonmething attached to it? Wat is it? How does
one know if you have nmultiple sets in your files
whi ch one is The One?

MR STANLEY: Sure. One of the
things that we do is | think look at the actua
appl i cation again and see what changes were

requested by the reviewers. Mre specifically we
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have a series of disciplines at DCRA that revi ew

pl ans. Zoning is one of them but we have
structural, we have nechanical, electrical and

pl unbi ng, we have fire safety that reviews plans as
wel | .

And so what they do when they review
the plans and the application is that they nake a
nunber of coments. And when the plans are revised
and conme in, what we do is we conpare the comments
that were issued against the plans that have now
come in, and so that's one of the way in which we
can tell if the plans that we now have on board
reflect the changes that we've requested.

MR, LUNA: So for this set of plans is
there nmaybe a list of changes that would correspond
to this particular set of plans that you're saying
are the official plans?

MR. STANLEY: Per haps there are. |
don't have them

MR LUNA: You don't know? So ki nd
of reconstructing this let's just hypothesize for a
nonent that there's another set of plans out there
that could be, I'mnot saying they are, but they
could be the official set originated from DCRA and

they could al so have that sane set of stanps.
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On what basi s have you desi gnated today
that these are the official DCRA building plans?

MR STANLEY: W reviewed the
application again and the plans internally at DCRA
and made a determi nation that in fact, based on the
appl i cation and based on whatever conments or
corrections there nay have been and the revised
pl ans, that these are in fact the accurate and
conpl ete pl ans.

MR, LUNA: kay. So could you specify
some of those comments and corrections please?

MR. STANLEY: | think I just stated
that | don't have those coments so | don't know
what they are. It's a pretty standard routine
thing that we do. They m ght ask for further
clarification, they m ght ask you to put sonething
el se in the drawi ng, they mght ask you to delete
something. So it's a pretty standard process that
we have in terns of, they're called hold for
correction conments.

MR, LUNA: kay. So is there a record
of those?

MR. STANLEY: There may be but | don't
have one here. | don't know if there is.

MR, LUNA: kay. I'mjust trying to
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nail down what in the universe of potential changes
for building plans what specifically binds you to
these official plans as opposed to havi ng anot her
set?

MR, STANLEY: Vell | think I just
told you but | don't mind telling you again.

MR, LUNA: | nean you've told ne
generally but specifically to these plans, and
that's really what the issue is. These plans as
opposed to any ot her set of plans.

MR. STANLEY: Sure. Wthout seeing
the comments it's hard for ne to tell, but
everyt hing was conpared through to the application
packet with these plans and the zoning
adm ni strator has reviewed the plans as well, and
al so the principals within our building and --
regul ati on adm ni stration have revi ewed the plans
as wel |l and have confirmed that indeed these are
the plans that were approved and upon which the
permts were issued.

MR, LUNA: kay. Do you have any
i ndi cation, such as just a signing on for a
signature, initials somewhere that woul d indicate
that they all reviewed that? Make these plans

official?
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CHAI RPERSON GRI FFI S: That who

revi ewed t henf

MR, LUNA: The people that M. Stanley
is referring to.

CHAI RPERSON Rl FFI S: You mean zoni ng
or electrical, structure, lead safety, fire,
mechani cal ?

MR LUNA: Wioever he listed as
revi ewi ng these pl ans.

MR, GREEN: M. Chairman, again M.

St anl ey based his approval on these plans which are
nodi fied fromthe original, on the advice of the

i ndi vi dual who's here, who can tal k about the
plans. | think that any further discussion or

questioning of M Stanley as it relates the

specificity of these plans will not be fruitful.
CHAI RPERSON GRI FFI S: I nt eresting
poi nt .
MR LUNA: ["11 nove on.

CHAlI RPERSON GRI FFI S: Wiy don't we
nove on to the other questions that you have and
then we can always call back M. Stanley if the
ot her answers to your questions aren't specifically
addr essed.

MR, LUNA: Sure. Thank you. M.
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St anl ey, does DCRA ever have reason to doubt an
affidavit, eating establishnent affidavit?

MR, GREEN: bj ection. | have an
obj ection here.

CHAlI RPERSON GRI FFI S: Wiy don't we
rephrase that question so he can actually answer it
nore on how would you verify the authenticity or
the --

MR, LUNA: kay. How woul d you --

CHAlI RPERSON GRI FFI S: s that what

you' re aski ng?

MR LUNA: How woul d t he- -

CHAI RPERSON GRI FFI S: | mean isn't an
affidavit, I'mnot an attorney, but isn't an
affidavit a sworn statenent by sonebody? | mean

isn't that the whole point is that they're asking
t he question and your answer is going to be sworn
to.

So your question of themis you' ve got

this affidavit and you have questions in your m nd,

what do you do? Is there any verification of the
authenticity or the correctness? Is that the
question?

MR LUNA: Yes.

MR. STANLEY: Vell |I'mgoing to answer
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your question two ways that are both consistent.

The first is that the sheer vol une of
work that the District of Col unbia engages in on a
daily basis renders it practically inpossible for
us to question every single docunent. W sinply
have to rely to sone degree on the representations
that our citizens make. W don't start off by
maki ng the assunption that our citizens are not
telling us the truth when it conmes to submn ssions
to the governnent.

But equally inportant, or perhaps nore
i mportantly, is on the face of the application it
clearly states, as well as this particular
application that I have in front of ne clearly
states, false statenents or m srepresentations of
fact on permanent applications and/or plans is
subject to crimnal penalties pursuant to D.C. |aw
222405.

And so | think it's inportant to point
t hat out because we acknow edge up front that we
sinply can't know with 100 percent degree of
certainty whether every single application is
conpl etely correct. And there are sanctions that
are noted up front, and that statenent is on the

appl i cation.
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But let's get to this matter. 1In this
particular case as it relates to your question, we
went to the site and conducted an on-site
i nspection. And so if your question is did we
confirmthat this is a restaurant as an eating
establ i shnment as defined by the zoning regul ati ons,
the answer is yes, we reviewed the affidavit and we
conducted an on-site inspection.

MR, LUNA: kay. And then conducting
that on-site inspection how do you determ ne or
coul d you maybe descri be for ne how an inspector
m ght determ ne whether an establishnment prinmarily
serves food and beverages in di sposabl e containers?

MR. STANLEY: It's a visua
i nspecti on.

MR, LUNA: I nspecti ng?

MR. STANLEY: You i nspect the various
utensils, you inspect flatware, you inspect dishes,
you inspect to see if there are any carry-out
cartons. So you look at silverware, you | ook at
kni ves, forks, spoons, what materials they' re nade
of . You | ook at the tables, you | ook at napkins,

t abl ecl ot hs, tabl e coverings.
MR, LUNA: Do you | ook at whet her

there are boxes of disposabl e containers?
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MR, STANLEY: Sur e.

MR, LUNA: kay. And for purposes of
this inspection did -- well I'll direct that to the
zoni ng tech. That's all | have.

CHAlI RPERSON GRI FFI S: Thank you M.
Luna. Ms. Bellanmy?

M5. BELLAMY: Thank you. M.

Stanley, isn't it true that in this particular case
it was vetted by the head of DCRA, Dr. Canavan and
several zoning inspectors, zoning adnm nistrators?

MR. STANLEY: In this particul ar case
| vetted it personally and relied on the input of
trade and certified and qualified zoning
techni ci ans and architects and engi neers.

V5. BELLAMY: Are you aware of Dr.
Canavan's personal visit to the restaurant?

MR STANLEY: | don't feel confortable
maki ng a representation as to any of his persona
visits to the restaurant.

V5. BELLAMY: kay. Based on your
many years of review ng these types of
appl i cations, can you please share with us what you
think the nerit is of this appeal revoking the
restaurant occupancy permt of this restaurant?

MR. STANLEY: My under standi ng from
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reviewi ng the appeal is that the dispositive issues
are whet her DCRA properly granted a Certificate of
Qccupancy as a restaurant and in that regard |
bel i eve that we did. | believe that we carefully
reviewed the criteria, and by that | nmean we | ooked
at the zoning regul ations, we |ooked at the plans,
we al so considered the affidavit. W |ooked at the
actual site by conducting an on-site inspection and
we felt conpletely confortable that the decision
that we were rendering was appropri ate.

M5. BELLAMY: No nore questions.

CHAI RPERSON GRI FFI S: Excel l ent. Any
follow up fromthe Board? Redirect M. G een?

MR GREEN None M. Chairnman.

CHAI RPERSON GRI FFI S: Thank you very
much. Let's nove ahead.

MR, GREEN: Yes, | call as ny next
W tness M. Travis Parker.

CHAlI RPERSON GRI FFI S: To the hot seat
as we say.

MR PARKER: If I can answer half the
qgquestion you' ve been told | woul d. I"m Travis
Parker with the Ofice of Planning, 801 North
Capitol Street, N.E in Washington, D.C

MR. GREEN: M. Parker, did there cone
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a time when you worked at the Departnent of
Consuner and Regul atory Affairs?

CHAI RPERSON GRI FFI S: Let's rip right
through this. M. Parker, give us your background
why you' re here, what was your role?

MR. PARKER: Fai r enough.

MR, GREEN: | was just trying.

CHAlI RPERSON GRI FFI S: The thing is
that all these people are here for the next one.

MR GREEN I know.

MR. PARKER: "' ma devel opnent and
revi ew specialist and zoning expert with the Ofice
of Planning. | spent approxinmately three nonths in
t he sunmer of 2005 assisting with zoning
adm nistrator duties after the zoning adm ni strator
had left.

| was involved with this project in
review of the Certificate of Gccupancy for Cuck U
Chi cken and conducted a site visit as well as in
the end approved the Certificate of QOccupancy with
Nei |l Stanley's approval .

CHAlI RPERSON GRI FFI S: Excellent. So
you were dispatched fromthe Ofice of Planning
over to DCRA in the zoning adnministrator's office?

MR PARKER: Correct.
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CHAI RPERSON GRI FFI S: And you

personal ly then as you' ve just said went through
this entire application and did the inspection?

MR, PARKER: Correct.

CHAlI RPERSON GRI FFI S: And M. Stanl ey
was a part of that also. Wre there others
involved in that review?

MR. PARKER: Cory Buffo before he |eft
was serving as acting zoning adm nistrator and he
was i nvolved to sonme extent with this project. But
he had | eft before the inspection and the approval
t ook pl ace.

CHAlI RPERSON GRI FFI S: Ckay. Any
ot hers?

MR. PARKER: | went with a DCRA zoning
i nspector and |'msure there were other, you're
taxing nmy nenory but | know there were other zoning
t echni ci ans invol ved.

CHAI RPERSON GRI FFI S: That's fine.

M. Geen, | hope you don't mnd. A couple of
qui ck direct questions and |I think we'll get
through this and then I'lIl leave it open for the

testinony that you have.
The docunents you have in front of you

| believe were subnitted, this stanped February 14'"
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2005, these are the docunents you reviewed for the
final issuance of the C of O?

MR. PARKER: Yes. The only plans that
| had seen prior to yesterday were the document in
front of me now showi ng one door in the center of
the front of the store.

CHAI RPERSON Rl FFI S: Ckay. Are you
aware outside of this hearing at all of the
docunments M. Luna has?

MR PARKER: | becane aware of those
yesterday. They are not now and | don't believe
have ever been in the file approved for Cuck U
Chi cken, and | believe the set in front of nme were
the only plans in that file at the tine that I
i ssued the C of O

CHAlI RPERSON GRI FFI S: Ckay. So if |
understand you correctly in your statenent you're
not aware that these were nodified, revised, slip
sheet ed, anything based on zoning law in the other
i nspections?

MR PARKER: That woul d all have been
done during the building permt review back in
February of 05 before ny tine.

CHAlI RPERSON GRI FFI S: Now we're

getting somewhere. So conceivably that could have
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been a different set that were revised and the
i ssuance of the permt would be on this set that
woul d go forward for a C of O?

MR. PARKER: The issue of the permt
was on the final approved plans that went into the
approved file.

CHAlI RPERSON GRI FFI S: Ckay. Then
think that's really clear. W'IIl get it to further
in case M. Luna has additional coments but |
think I understand you correctly. Let's nove
ahead t hen. Ms. Mller?

VI CE CHAI RPERSON M LLER: | have a few
questions. | just want to understand. Wre you an
O fice of Planning enpl oyee while you were in DCRA
or were you detailed and no longer in the Ofice of
Pl anni ng? Just to understand what was goi ng on.

MR. PARKER: | was doing duties in
both offices but there was an MOU to send ne to
DCRA to do work with them

VI CE CHAI RPERSON M LLER: Ckay. And
you were actually the inspector of these prem ses?

MR PARKER: | was. Wt h anot her
DCRA i nspect or.

VI CE CHAI RPERSON M LLER: Wth a DCRA

kay. So what did you do on your inspection?
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MR. PARKER: | did several things. |

confirmed that the site matched the plans that we
had on file. | personally neasured what |

consi dered to be the queuing area on the site. |

i nspected the kitchen for evidence that it could be
used to prepare food on-site and | noted the
presence of non-di sposable flatware, silverware,

gl asswar e.

VI CE CHAI RPERSON M LLER: VWhat was
your measurenent on the queuing area?

MR. PARKER: Vell, as Neil Stanley
said, or excuse ne Bill Crew said, ny neasurenent
was | argely irrelevant since the seating area was
deternmined in the Blinpie's case to count. | did
have the Blinpie' s order by that point so the
measure was irrelevant since the total with the
seating was in the 80 percent range.

But when | neasured basically to
confirmthe affidavit that was subm tted under the
old interpretation, | confirmed that under 10 but
between 8 and 10 percent of the area open to the
public woul d be used for queuing.

VI CE CHAI RPERSON M LLER: So did you
t ake notes?

MR. PARKER: | took notes. | can't
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say that they ever left DCRA with ne though.

don't know what's becone -- 1 don't believe they
ever nade it into any files. There was no offici al
report.

VI CE CHAI RPERSON M LLER: Right. So
you didn't wite up a report but you had notes
based on your inspection in order to nmake your
reconmendat i on?

MR. PARKER: | just had persona
notes, correct.

VI CE CHAI RPERSON M LLER: Ckay.

Thank you.

BOARD MEMBER MANN: M. Parker, there
was one thing | didn't understand and | don't know
if you can answer this or not. Did you explain how
it was that the original revised plans both had a
date of February 147?

MR PARKER: | wasn't involved back in
February of " 05.

MS. M TTEN: To the issue of the non-
di sposabl e tabl eware, you said you observed sone.
Did you al so observe di sposabl e?

MR PARKER: | did not observe
di sposabl e plates. There were trays, well | did

not observe di sposable at the tine.
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M5. M TTEN: Ckay.

CHAlI RPERSON GRI FFI S: M. Parker,
you're the signator on the affidavit as the zoning
technician, is that correct?

MR. PARKER | am

CHAI RPERSON GRI FFI S: And then just to
reiterate, you al so processed the application for a
Certificate of Occupancy or woul d have signed off
on that?

MR PARKER: | ndeed.

CHAlI RPERSON GRI FFI S: Ckay. And M.
Crews laid out what we woul d take as standard
operating procedure and let nme just confirmwth
you that you al so reviewed the plans and the
appl i cation, nmade an inspection as you said, the
affidavit and referred to the zoning regul ation as
wel | as, as M. Luna asked earlier, order 17214, is
that right?

MR. PARKER: Al'l that's correct, yes.

CHAlI RPERSON GRI FFI S: Ckay. M.

Green, that's all | have. Anything else for this
W t ness?

MR, GREEN: No | don't have anyt hi ng

to ask.

CHAI RPERSON GRI FFI S: Ckay. M. Luna?
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MR, LUNA: | was wondering what in the

O fice of Zoning or zoning administrator's
term nol ogy what does it mean for someone to ask an
applicant to clean up the place? Does that --

MR PARKER: | mean |'ve had some -- |
don't know. | don't think there's a standard
nmeani ng.

MR, LUNA: Ckay. And when you went
out to the site, you said you noticed non-

di sposable flatware, did you nake it a purpose to
seek out whether there was any di sposable fl atware?

MR. PARKER: | | ooked through the
entire property. | did not see any. |If it was
anywhere on the property in plain view | would have
spotted it.

MR, LUNA: kay. So you were | ooking
for it, you just didn't see it?

MR PARKER: | didn't see it, no.

MR, LUNA: Ckay. And did you nake
any cal culations, you referred to the cal cul ati ons
but did you actually make any cal cul ati ons when you
were | ooking at the plans? O when you were
i nspecting the --

MR PARKER: W took a tape neasure.

We actually first measured to confirmthat the
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bui | di ng matched the plans, and then | neasured the
areas that | considered to be queuing areas.

MR, LUNA: kay. Do you renenber or
happen to renmenber, or have any notes or anything
that would tell you how |l ong the distance was from
the front entrance to the counter, the service
counter?

MR. PARKER: | don't have that in ny
menory but | could | ook at the plans.

MR, LUNA: Wl |l what do your plans,
the official plans say?

MR PARKER: | think 41 feet 9 inches
between the front door and the service counter.

MR, LUNA: Ckay. And for the
cal cul ation, the queuing cal culation, the queuing
area and seating area cal cul ati ons, what w dth
woul d you have used? What nunbers woul d have gone
into your cal cul ation?

MR PARKER: | don't recall

MR, LUNA: Wl | maybe we coul d | ook at
t he second page the DCRA subnmitted. Could you
speci fy whether these are your cal culations or are
t hey sonebody el se's?

MR. PARKER: These are not ny

cal culations but they're simlar to what | would
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have on site.

MR, LUNA: kay. So right now you
don't know whether these nunbers reflect the
nunbers that you cal cul ated or not?

MR. PARKER | don't.

MR, LUNA: Ckay. And just in your
estimation, conparing this floor plan that DCRA
submtted and | ooki ng at the seating arrangenent
and anything else that m ght junp out at you, maybe
pl acenent of a trash can, do you notice any
di fferences between this plan that DCRA has
submtted and the official approved plan?

MR. PARKER: When you say this plan
t he DCRA has submitted?

MR, LUNA: This plan that has a shaded
area with cal culations that you did not nake,
conpare that to the prior page which is the
of ficial approved plan. As a zoning inspector
woul d t hose be the sane plan to you?

MR. PARKER: The only difference |
see is in noveabl e tables. The door, the halls,
all the dinmensions are the sane.

MR, LUNA: kay. But the seating is
different?

MR PARKER: Correct.
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MR, LUNA: What about pl acenment of the

trash can?

MR PARKER: | see. Correct, the
trash can is noved.

MR, LUNA: kay. Do you have any idea
where this set of plans with the shaded area cane
fronf

MR. PARKER No.

MR, LUNA: kay. Those are all ny
guesti ons.

CHAI RPERSON GRI FFI S: These aren't
part of the application for the Certificate of
Cccupancy then? They're both |abel ed Al.

MR PARKER: | didn't have access to
this plan, to this |ayout plan, yes, the second one
at the top

CHAI RPERSON Rl FFI S: Ckay. So you
had two sheets?

MR, PARKER: Correct.

CHAlI RPERSON GRI FFI S: Ckay. What
seating are we | ooking at that was different?

MR, LUNA: On the shaded plan, the one
wi th shaded areas A and B, just real quickly one
thing that pops out is this shaded area B, there's

a set of chairs that's |located, for |lack of a
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better term nology, up and down. The chairs are at
the top and bottom of the page.

CHAI RPERSON GRI FFI S: And that's your
t abl e- -

MR PARKER: Yes. And we can ask the
zoning technicians to identify what the difference
was with the trash can.

CHAlI RPERSON GRI FFI S: Al'l right.
Anyt hi ng el se?

MR. PARKER: It appears the trash
can's noved closer to the door in the set of plans.
| don't know that that's sonmething that we woul d
| ook at or | would | ook at.

CHAlI RPERSON GRI FFI S: Ckay.

MR, GREEN: M. Chairman, | just want
to indicate that the shaded areas are for
illustration purposes only. They're not submitted
for the purpose of saying that these are the
of ficial plan.

CHAI RPERSON GRI FFI S: Then why are
t hey here?

MR, GREEN: They're here only to hel p
t he Board understand the areas that were taken into
consi deration for neasurenent purposes by the

zoni ng technici ans.
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CHAI RPERSON GRI FFI S: But you have the

zoni ng technician right here that says he's never
seen that. It's a little confusing, |'mnot sure.
Yes?

M5. ROSE: Chairman Giffis, | do
recall the zoning adm nistrator indicating that the
nmeasurenents were simlar to what he considered for
queui ng, is that correct?

MR PARKER: That is correct.

M5. ROSE: Wul d you Iike ne to nove
into cross?

CHAI RPERSON (Rl FFI S: Questions? Two
seconds. Yes?

M5. ROSE: | don't know if this is
necessarily a foll owup question but | was just
| ooking at the regulation in the context of your
i nspections and it said basically you were
nmeasuri ng for queui ng space when you went and did
your inspection and you al so | ooked around to see
how many di sposabl e containers there were with
respect to that, and |I' mwondering is there any
type of inspection that deals with at |east 60
percent of the food itens are al ready prepared or
packaged before the custonmer places an order. Did

you | ook for packagi ng kind of containers?
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MR. PARKER: Actually | went to the

kitchen and | ooked at the food preparation

equi pnent. They have a stove, they had equi pnent
that could be used to prepare food, and obviously
at the tine before they were open there was no food
or no food packages there yet. But, yes, they did
have the capability to make food.

M5. ROSE: They had the capability to
package?

MR PARKER: l"msorry. No, not to
package but to nmake fresh food.

MS. ROSE: Ch | see, that's what
you' re | ooking for.

MR PARKER: In other words, there was
the capacity for their affidavit to be true.

M5. ROSE: Thank you.

CHAI RPERSON GRI FFI S: Anyt hi ng el se?
Ms. Bellany?

V5. BELLAMY: Is there any rel evancy
to whether or not there's a trash can on the
publicly accessible space in regard to defining a
restaurant?

MR. PARKER No.

V5. BELLAMY: And you stated for the

record that you did do a thorough inspection
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regardi ng cognitively |ooking for plates and
silverware and things like that?

MR PARKER: That's correct.

M5. BELLAMY: And you al so stated for
the record that you did another inspection | ooking
for whether or not the equi pnent woul d serve
prepared freshly nmade to order food?

MR PARKER: It was all the sane
i nspecti on.

M5. BELLAMY: kay. Thank you. And
you did confirmthat these floor plans which were
submitted at the April 4'" hearing and al so
di scussed today as the floor plans at issue are the
exact floor plans that you used in considering
whet her or not to issue a CG2-Alicense to this
restaurant?

MR. PARKER: The stanped Al page that
is correct.

MS. BELLAMY: And | would like to note
for the record that the page with the shaded
illustration for queuing for carry-out is provided
only for illustrative purposes and the civil
engi neer that prepared it is here to verify the
authenticity of these neasurenents, so we'll bring

that up later. Ckay.
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Al so, you did confirmthat the shaded
area is simlar to what you | ooked at for the
gueui ng space, is that correct?

MR PARKER: That's correct.

M5. BELLAMY: kay. So based on your
revi ew of your physical inspection of the prem ses,
t he equi prent, the |ayout of the floor plans, the
di sposabl es, all of that, you can state
affirmatively that there was absolutely no clear
error in issuing the Certificate of Cccupancy, is
that correct?

MR. PARKER: Absol utely correct.

M5. BELLAMY: M. Parker, you
menti oned that you were al so an enpl oyee of the
Ofice of Planning, is that correct?

MR. PARKER Yes.

V5. BELLAMY: Are you famliar with
the H Street zoning overlay?

MR. PARKER | am

V5. BELLAMY: Tell me how you're
famliar with that, what was your invol venent?

MR PARKER: | worked on it. | was
t he pl anner responsible for it through the zoning
comnmi ssi on.

MS. BELLAMY: In other words, could
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you say that you hel ped author the H Street zoning
overl ay?

MR. PARKER: | hel ped.

M5. BELLAMY: kay. According to the
H Street zoning overlay, is this restaurant
occupancy pernit where we vote?

CHAlI RPERSON GRI FFI S: He didn't --
your testinony on the H Street overlay outside of
hi s invol vemrent at OP.

MS. BELLANY: It's relevant to the
i ssuance of the Certificate of Qccupancy.

CHAlI RPERSON GRI FFI S: But it's not
part of his testinony, how can you cross himon the
testinony that he hasn't provided?

M5. MTTEN. Just to help out, the H
Street overlay wasn't even in place at the tine
this Certificate of Occupancy was issued so | don't
think it's rel evant.

MS. BELLAMY: Vell it's relevant as
to his enploynent with the Ofice of Planning while
al so an enpl oyee of the Ofice of Zoning. |If you
woul d permt just a couple of questions.

CHAI RPERSON GRI FFI S: Vel why are we
trying to establish that? | think it's unrefuted

t hat he was bot h.
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M5. BELLAMY: kay. |If you woul dn't

mnd | could offer why the line of questioning is
to show to the Board of Zoning Adjustnent that if
M. G bson's restaurant occupancy pernit is revoked
subject to the H Street zoning overlay he is
explicitly exenpt from going through a speci al
exenpti on process.

And also | believe M. Buffo would have
testified that it would very unlikely that he would
have gotten a variance and, furthernore, the
revocati on of his occupancy pernit as a restaurant
essentially will mean the closure of this business.

CHAI RPERSON Rl FFI S: kay. You nean
M. Parker, right? Just to nake it clear.

MS. BELLAMY: Yes, M. Parker.

CHAlI RPERSON GRI FFI S: But also that's
goi ng for inpact of the decision if we uphold the
appeal or not, which we're not going there. W're
not going to weigh that when we decide on the
nmerits of whether there was an error or not in the
i ssuance of the C of O

Secondl y, you've already brought it up
in your own notion in witten and thirdly, lastly,
M. Parker had nothing to do with that in terns of

his testinony so | can't allow the cross on a
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direction of your case presentation.

M5. BELLAMY: kay. That's fine. So
M. Parker, can you pl ease summari ze for us what
you think the nmerits are of this appeal and its
i npact on the restaurant at hand and in fact the H
Street corridor?

MR, LUNA: | object to the question.
It's the sane line of questioning and it goes to
i mpact which is not sonething the witness testified
to.

CHAlI RPERSON GRI FFI S: Agr eed.

MS. BELLAMY: | do believe that he can
be characterized as an expert w tness and can
render his opinion on the ultimate natter.

CHAI RPERSON GRI FFI S: But it's going
out si de of the relevancy of what we're here for in
terms of the inpact to the H Street or the inpact
even to the owner. |If he made an error in issuing
the Cof Othat's what we're here for, not if we
i npact find that the inpact--

V5. BELLAMY: May | restate it please?

CHAlI RPERSON GRI FFI S: Certainly.

V5. BELLAMY: Ckay. M. Parker, can
you pl ease share with us if you think that the

i ssuance of this Certificate of COccupancy as a
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restaurant was clearly erroneous and agai nst all of
t he physical inspection and docunents that were
subm tted?

MR. PARKER: Based on the physica
i nspection and the docunents at hand, the plans,
the affidavit, there was no error in issuing this.
Al of the evidence on hand at the tine of the
deci sion could only lead to approval of the C of O
t hat was request ed.

M5. BELLAMY: No further questions.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you very much. Foll ow up?

VI CE CHAI RPERSON M LLER: Was there
any evidence that you | ooked at that m ght have
gi ven you pause that it mght be a fast food
restaurant but you resolved it otherw se based on
your inspection and other things?

MR PARKER: Based on the test that we
had in front of us and the Blinpie case, we had a
very strict and clear set of criteria.

VI CE CHAI RPERSON M LLER: Thank you.

CHAlI RPERSON GRI FFI S: Excel | ent.
Not hi ng further. Thank you very nuch. M. Geen,
any ot her witnesses?

MR. GREEN: Yes. Bernard G bson
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CHAI RPERSON GRI FFI S: M. G een, what

is the scope of M. G bson's testinony?

MR, GREEN: | just wanted to ask him
one or two questions as it related to his intent
and busi ness operation prior to issuance of the C
of O

CHAlI RPERSON GRI FFI S: Vell we've
al ready had with his testinony prior.

MR, GREEN: Very wel | .

CHAlI RPERSON GRI FFI S: | mean if
there's additional information. Qherw se | think
we're very clear, we have a darn good nenory.

MR, GREEN: kay. In that case then
don't need it.

CHAI RPERSON GRI FFI S: Anyt hi ng el se
t hen?

MR GREEN | have no other witness.

CHAlI RPERSON GRI FFI S: Cl osi ng
st at enent ?

MS. BELLAMY: Excuse ne. M. Giffis,
| do believe that M. Luna was to cross exam ne M.
Haddad and 1'd like to reserve redirect on M.
Haddad.

CHAlI RPERSON GRI FFI S: Ch do we have

t hat open?
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MR, LUNA: M. Haddad was to provide

witten —- He gave |leave for me to provide witten
questions to M. Haddad because he left early for a
cross examination of the hearing on April 4'" and
M. Haddad did not provide witten questions,
probably in part because | didn't see himuntil
April 18'". And he responded a coupl e of days
after, last Thursday | don't renenber the date
exactly, that he would cone in again for cross
exam nation instead of answering the questions that
| provided to him

CHAlI RPERSON GRI FFI S: Ckay. So he's
here now? Do you have a copy of those questions?
Doesn't matter. Let's fire themoff.

MR LUNA: Just for the record I'd
li ke the record to be aware that M. Haddad has had
t hese questions in his possession for several days
so they m ght be --

CHAI RPERSON GRI FFI S: W will expect
articulate, quick and succinct direct answers then.

MR, LUNA: M. Haddad prom sed as
much. The first question, M. Haddad, how many
Cluck U Chicken franchises were in existence on
July 27, 2005 excluding the one that's at issue in

this case?
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MR. HADDAD: Good afternoon Menmbers.

Let ne just correct one statenment that M. Luna had
said. The application or the questions he sent
themto the wong individual. | amthe vice
presi dent of the conmpany, ny nane is Sinon Haddad.
He addressed the letter to M. J.E Haddad the
presi dent of the company who is out of the country.
| did not receive them | got themin regular mail
on Friday. | had to observe Good Friday being of
the Orthodox sect and | couldn't attend to these
guesti ons.

| sent himan e-mail on Saturday. |
said | cannot respond to your questions but ']
give you the courtesy to be in court today. So |I'm
here to answer all the questions but there is no
illusion in anyone's mnd that | was trying to
avoi d the questi ons.

CHAlI RPERSON GRI FFI S: It didn't even
occur to us.

VR. HADDAD: To answer the question
No. 1 which is how nmany units, there were 29 units.

CHAlI RPERSON GRI FFI S: Ckay. Next
question?

MR, LUNA: Thank you. Did the O uck

U Corporation decide that the Cuck U Chicken at
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1123 H Street, N.E. would differ fromother duck U

franchise locations in its operation including the
preparati on and manner of serving food to the
cust oners?

VR, HADDAD: Yes.

MR LUNA: When?

VR. HADDAD: The question is asked
when did we? W said yes. That tells you the
second question. The third question is that we
don't repeat ourselves. The third gquestion says
when? It was Novenber/Decenber 2004, this is when
| met M. Bernard G bson and we saw the facility.

MR, LUNA: Pl ease list the ways in
whi ch Cluck U Corporation determned that this
| ocation's manner of operations were different from
the other franchise | ocations?

MR HADDAD: Vell, the answer to this
one is alittle bit not straight answer, let's put
it this way. And | did allude last tinme to Ms.
Mtten that in the food business it's an evol ving
busi ness. You don't make a decision a year ahead.

I'"d like to give a little bit of
description of what happened that led to that
deci sion and that's what probably you're asking ne

for.
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Wien Bernard G bson had introduced or
he canme in and he showed ne the l|ocation on H
Street and | had sone reservation about it.

CHAI RPERSON Rl FFI S: Let ne interrupt
you just briefly. This is what you provided in
testinmony the last tine is that correct?

MR HADDAD: Yes | did. | did. But
this --

CHAlI RPERSON GRI FFI S: No, | know that.
Agai n we've got good nenories. Let's get to the
heart of the question rather than himrepeat the
t esti nmony.

MR, LUNA: Al right. | was just
| ooki ng. He went through the story, | was | ooking
for the specific details, he didn't really provide
us details about the specific ways, just a list of
ot her points, other things that were different,
that their corporate deci ded woul d be different
about the operation of this Cuck U Chicken.

VR. HADDAD: Fai r enough. At the
time after knowing all the facts, we decided that H
Street would serve food on non-di sposable ware. W
woul d bus the table and al so we woul d expand t he
menu to cater to the populace of the community we

serve, which happened to be African-Anerican in
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that particular comunity.

CHAlI RPERSON GRI FFI S: Ckay. So
three nmajor criteria?

MR HADDAD: Yes sir.

CHAlI RPERSON GRI FFI S: Ckay. Next
question?

MR, LUNA: Thank you. What was the
reason that corporate decided this franchise would
differ fromthe other 29 |ocations?

VR. HADDAD: Agai n, the question
there's no strai ght answer but our different
criteria is anmong them We are historically in a
community where there are universities or coll eges,
hence the name C uck University Chicken. Wen
was i ntroduced the opportunity to go on H Street |
told Bernard we cannot sustain a business on H
Street because you don't have a college, you don't
have a university. W would have to expand the
menu to i nvolve the conmunity and hence the
residents. That's one deci sion.

The second deci sion was we had to
conply with the zoning requirenments, which | knew
bef or ehand, before we went in, and |I did el aborate
last tinme when | nmet with you guys that the

property owner, the |andlord, we had nade it clear
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that we needed to know whet her we can operate as a
restaurant. That was a condition of approval. W
said we will sign the |andlord agreenent but we
have to verify are we going to be approved.

So we went, we did the honework, we
realized that we have to operate a restaurant. So
this is another further indication that we needed
to change the direction. One, there is no colleges
or conmunities, there's no najor enployer or they
call it business conplex around us, so we had to
change the direction.

And I'd Iike to also further explain
here that at the time when | was reviewing the H
Street | ocation we were in discussion about another
| ocation, not far fromD.C. in Calvert County,
Maryl and, Dunkirk, Maryland which is about naybe a
hal f hour drive fromD.C

MR LUNA: Sorry, can | interrupt you.
I was only asking about this |ocation.

CHAI RPERSON (Rl FFI S: kay. Let's go
to the next question.

MR, LUNA: Did Cuck U corporate
menorial i ze or otherw se docunent these decisions
in any corporate mnutes, board resol utions,

changes in operation manuals or any other witten

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

185

comuni cati ons?

M5. BELLAMY: bj ection, your Honor.
| do believe that question 5 asked how woul d t he
franchise differ from quote unquote "other C uck U
Chi cken franchise | ocations" and | believe that M.
Haddad was denonstrating and expl ai ning how it
differs fromthe other franchise | ocations.

CHAlI RPERSON GRI FFI S: Hi s direct
question is was it nmenorialized in any way. That
changed fromthe typical corporate university--

VR. HADDAD: | agree but | think the
counsel was referring to the question before that.
And if the court or the Board would allow ne the
chance to explain the direction, because this is
here we are being scrutinized or we are under the
"scope that Cuck U Chicken is not a restaurant.
And allow ne the opportunity to explain that it is
a new direction. And that's the question No. 5,
why we made that deci sion.

MR LUNA: The reason decided it would
differ fromthis franchise unit not Calvert County.
['"mjust asking --

M5. BELLAMY: oj ection. | do believe
he's trying to explain the difference if you would

pl ease allow the witness to explain howit differs
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from other franchise |ocations.

CHAI RPERSON GRI FFI S: " m not sure
that it goes into great relevancy for us to
under st and. | nmean we're | ooking at a very
specific site. W understand from your own
testinmony prior what it was, we understand how it
was started, who started it, Ruchter's | believe it
was, and you know all that stuff is coming down to
now we're |looking at H Street.

MR HADDAD: But shoul d we not be
| ooki ng at the evol ution?

CHAlI RPERSON GRI FFI S: W don't need
t he evol uti on.

MR HADDAD: Vell it is the heart of
t he probl em

CHAI RPERSON GRI FFI S: The zoni ng
adm ni strator | ooked at one application and that's
what we're here for. These are cross exam nation
guestions and we're going to get right to it.

MR HADDAD: ' msorry,

CHAI RPERSON GRI FFI S: Was this change
or difference of operation nenorialized at all?

MR HADDAD: Yes it did.

CHAI RPERSON GRI FFI S: kay. And how

was t hat ?
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VR. HADDAD: kay. Actually, we

changed the design look of the entire restaurant.
There is a manual, the construction manual, which
is privileged to the franchi sees. W changed that.
We changed a list of the small ware which
enconmpasses the non-di sposable ware. W' ve changed
t hat .

W' ve changed the recipe which is
privileged to the franchisees. Al these are
changes that we have made and we i npl enent ed.

CHAI RPERSON GRI FFI S: kay. And are
any of those changes reflected in the docunents
that you submitted prior in terms of the operation
manual s?

VR. HADDAD: | have themright here in
front of ne.

CHAI RPERSON Rl FFI S: So they're not
in the record now?

MR HADDAD: Not in the record but 1'd
like to enter theminto the record.

MR, LUNA: My question actually had to
do, to finish the question, had to do with the
dates on which these changes were nade. Wre they
made prior to July 27, 20057

VR. HADDAD: Again, I'min the food
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busi ness, we change daily. Change happens in a
flash. | could not give you a specific time or
date. This is a decision that we | anded before we
opened H Street. | was dealing with two |ocations,
Dunki rk, Maryland and H Street, both of them
simlar in that transition. So | could not tel

you exactly the time. Al | have is what | have in
front of nme, docunentation stating that we did
change the silverware, we did change the snall ware
and the manual .

MR, LUNA: kay. |I'msatisfied the
qguestion's been answered. Does O uck U Corporate
require all Cuck U chicken franchise |locations to
enter into a standardi zed franchi se agreenent?

VR. HADDAD: Just give ne one second.
| think you guys need to enter sone docunents into
evi dence here. No need?

CHAlI RPERSON GRI FFI S: No.

M5. BELLAMY: Pursuant to M. Luna's
request quote unquote "al so pl ease provi de copies
of those docunments” | think he'd Iike to provide
t hose copi es.

CHAlI RPERSON GRI FFI S: Ckay. That's
fair enough.

MR LUNA: | nmean | wasn't requesting
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that the docunents be entered into the record.
These were questions--

CHAI RPERSON GRI FFI S: He' s al ready
addressed them

VR. HADDAD: Fair enough. |'msorry,
M. Luna, would you proceed with the next question,
No. 8.

CHAlI RPERSON GRI FFI S: How many
gquestions are on there?

M5. BELLAMY: Excuse nme. Have they
been entered yet or not?

CHAI RPERSON (Rl FFI S: Yes, they're
ent er ed.

V5. BELLAMY: kay. Thank you.

MR LUNA: There are about 20
questions. They're getting a little nore focused
and i f M. Haddad keeps his answers to short
answers we shoul d get through themfairly quickly.

Yes or no question, does Cluck U
Chi cken require all franchise locations to enter
into a standard franchi se agreenent?

VR, HADDAD: Yes.

MR LUNA: Does the C uck U Chicken at
1123 H Street, N. E. have a franchi se agreenent that

differs fromthe franchi se agreenent of other C uck
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U Chi ckens?

MR HADDAD: The answer is no.

MR, LUNA: kay. No. 9 is irrelevant
because the answers -- No. 10 I will skip because
| believe M. Haddad said he--

MS. BELLAMY: Excuse ne. | do believe
he deserves the right to answer the questions that
were subnmitted. Now he wants to pick and choose
whi ch answers he wants fromthe w tness based on
subm tted questions?

CHAlI RPERSON GRI FFI S: No, | didn't--
did you submt these into the record, these cross
exam nation questions?

MR LUNA: No, | didn't submt that
into the record.

V5. BELLAMY: They were submitted in
writing.

CHAlI RPERSON GRI FFI S: | know. But
they're his cross questions. | nean | can't nake
hi m ask those questi ons.

MS. BELLAMY: Excuse ne but | do
believe that you requested at the |ast hearing that
all questions be submtted in witing to the
W tness, is that correct

CHAI RPERSON GRI FFI S: Ri ght. But now
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he doesn't want to ask the question.
M5. M TTEN: He's withdraw ng the
questi on. Let's not nmake this excessively |ong.
MR, LUNA: Did Cuck U corporate or
the franchi se communi cate any of the changes that
you' ve tal ked about in your initial testinony or
just now to the Ofice of Zoning, Zoning
Adm ni strator, or any other D.C executive office

or agency?

VR. HADDAD: I woul d think your
question is | oaded. The corporate of the
franchi see? Pl ease rephrase it. |'mthe
presi dent corporate, | don't --

MR, LUNA: Did you not answer part of
it?

MR HADDAD: | can answer the
corporate part which is no.

CHAlI RPERSON GRI FFI S: That's nore
correct to say what's the answer from corporate?

MR HADDAD: No. We did not.

CHAlI RPERSON GRI FFI S: Ckay.

MR, LUNA: Movi ng on to question 14.
This refers to the web page, the O uck U Chicken
web page that you referred to as outdated, |I'm

sorry, which inmage of the Cluck U Chicken web page
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that we offered into evidence, that the appellants
of fered into evidence, did you say was outdated?
And | can show themto you again if you need them

MR HADDAD: No, | think |I've seen
them and | know which one you're referring to. The
entire web page, the entire web site is actually
outdated. If you guys would |ike to hear the
reasons why the whol e cl uckuchi cken.com -

MR, LUNA: Sorry, there are two web
sites. There's showcl uckuchi cken.com and there's
cl uckuchi cken. com Bot h are outdated?

VR. HADDAD: No. No, you said the
one you referenced. The only one |I know about it
is the one that you referred to as showcl ucku;
showc| uckuchi cken. com i s out dat ed,
cl uckuchi cken.comis the official web site and
still active.

MR, LUNA: kay. Thank you. And what
was the reason it's outdated?

CHAI RPERSON GRI FFI S: Let ne nove on.
| don't think we're interested in the web site, |
think we addressed it last time the rel evancy of
it, but certainly there wasn't on the basis on the
three tines we asked the question on what they

woul d revi ew, none of which were the web site.
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MR, LUNA: Actually Cory Buffo in sone

of the evidence that we submtted --

CHAI RPERSON GRI FFI S: | renmenber Cory
Buffo's e-mail it's in the record. But we just had
the zoning adm ni strator current, the past, the
acting technician and all of themintegrated four
or five depending on how they articulated it, none
of which were the web site. So we know about the
web site at this point.

MR, LUNA: kay. Last question. Dd
you seek or obtain assistance in answering any of
t hese questions?

MR HADDAD: No | did not.

MR, LUNA: kay. Those are all ny
guesti ons.

CHAI RPERSON GRI FFI S: Thank you very
much. M. Geen?

MR, GREEN: | have no questions.

CHAI RPERSON GRI FFI S: Oh good. Thank
you. Ms. Bellany do you have redirect?

MS. BELLAMY: Yes. One second. M.
Haddad, how many years have you been operating
Cluck U Chi cken franchise?

MR HADDAD: Si nce 1990.

V5. BELLAMY: What is your educationa
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trai ni ng?

VR. HADDAD: I"ma civil engineer.

MR, LUNA: bj ection. He al ready
covered this in his --

MS. BELLAMY: How many restaurants
have you desi gned and opened?

VR. HADDAD: At | east 15 years.

CHAI RPERSON Rl FFI S: " msorry Ms.

Bel larmy, just a little direction. This is
redirect, just a little bit nore on what his answer
specifically, again I'Il just say we've heard so we
all recall it and it's all in the record.

M5. BELLAMY: kay. M. Haddad, do
you recogni ze the docunent entered representing the
approved floor plans by the DCRA?

VR. HADDAD: | don't recognize it.

M5. BELLAMY: kay. Do you recogni ze
or actually can you please share with us how t hese
nmeasurenents canme to be and who did the
nmeasurenents of the floor plan?

CHAI RPERSON (Rl FFI S: No, |I'msorry.
He's really limted in terns of redirect and what
we're going to all ow

V5. BELLAMY: It goes to the queuing

space. |If you recall earlier |I nentioned that M.
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Haddad woul d cone up to testify the accuracy of the
nmeasuri ng of the queui ng space.

CHAI RPERSON (Rl FFI S: Yes, | know you
did but you're redirecting on the testinony that he
just provided in the cross and that's it. | don't
think we need to get too far into the rest of the
clarification and those neasurenents. | nean it is
what it is. You present it, | don't need himto
aut henti cate.

M5. BELLAMY: kay. If you don't need
himto authenticate the neasurenents as provided by
the architect that's fine, but | just wanted to
make sure you- -

VR. HADDAD: If I may just for
clarity. It seens to ne there's a |l ot of confusion
with the set of plans and I'd |ike to make it clear
for everyone, because | was involved in this
process, when you submit the plans to a permt it
goes to the zoning, and zoning holds the plan. And
t hen several plans goes to electric, plunbing and
all the different agencies.

CHAlI RPERSON GRI FFI S: W' re not
confused about that.

VR. HADDAD: Because at one tine they

were saying lots of plans. The first plan that
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was submitted to the zoning, this is revised in the
second set of plans. That's how the first set it
still around. W revised it. The second plans are
the official plans that were revised fromthe first
set. So there's no confusion. | nean obvi ously
you're an architect and you probably understood the
denonstrati on.

CHAlI RPERSON GRI FFI S: The confusion
came fromthe testinony at the last which there was
i ndi cati on that no one had ever seen those, that in
fact they hadn't even produced those plans. It
was not fromour end that's there confusion, it
seens like it may be fromthe other end there's
sone confusion and | think we've clarified that.

VR. HADDAD: Fai r enough.

M5. BELLAMY: If you would all ow ne
one statenent for the record, specifically to Ms.
Mtten, if you would pl ease note that when M.

G bson stated that he was within the guidelines of
the 10 percent, it was by no means an adm ssion
that he exceeded the 10 percent.

| think if you would ask M. G bson
directly he will affirmthat he believes he is
within the 10 percent rule. He is not satisfying

the rule, he is withinit --
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MR, LUNA: bj ect i on.

M5. BELLAMY: So he is not admitting
that and if you doubt that please ring M. G bson
up and ask hi myourself.

MR LUNA: This is redirect. |
t hought —

MS. M TTEN: W don't have to debate
this. | know what | heard and we'll treat it
accordi ngly.

CHAlI RPERSON GRI FFI S: Under st ood.

MS. BELLAMY: | think it can be
concl uded that he, as a |lay person, probably
m sunder st ood.

CHAlI RPERSON GRI FFI S: | under st and.
Thank you. Ckay. Anyt hi ng el se then? Recross on
the redirect? Very well. M. Geen any
guesti ons?

MR GREEN: No, | do not M. Chairman.

CHAlI RPERSON GRI FFI S: Did we subm t
all those docunents?

MR HADDAD: | have a lot of exhibits
so |I'mnot sure which ones you want and whi ch ones
you don't want. | nean you and he have the stuff
that | had to say so |I'mnot even sure if it's

adm ssi bl e.
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CHAI RPERSON GRI FFI S: Everything's

adm ssible, bring it down to Ms. Bail ey.

M5. BELLAMY: If the question on the
web site is irrelevant then | don't think he needs
to submt that information.

CHAI RPERSON GRI FFI S: That's very
correct. W don't need any nore infornmation on the
web site. Any other documents? | think what was
critical and what you're speaking about or any of
the corporate manual s that you were tal ki ng about.
W don't want any secret recipes, we'll block al
those out but anything else that went directly to
t hose which were excell ent guestions of what was
cor porat e deci sions and what was not. Those are
rel evant. Those are direct questions you prepared
and 1'mgoing to put theminto the record.

Wth that then I don't think we have
anything else to do today except for closing, and
that's all M. Luna. So after this prelimnmnary
question from Ms. Bellany we're going to clear the
table and turn it to you and give you, unless |I'm
m ssing something dramatic, we'll give you a couple
of mnutes for closing on this. Yes?

V5. BELLAMY: kay. And | apol ogi ze.

Ms. Mtten, M. Bernard G bson has provided to ne
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the greeting protocol that is provided to custoners
when they conme in. |It's actually given to the
enpl oyees as training so that will be submtted,
along with the other docunents that M. Haddad
provi ded this afternoon.

MR, LUNA: bj ection. Qur questions
were directed to corporate not to M. G bson

CHAlI RPERSON GRI FFI S: Yes. | think
Ms. Mtten --

MS. M TTEN: We asked for that Iist.

MR, LUNA: Oh I"'msorry, | apologize.

CHAI RPERSON GRI FFI S: The question is
-- because they weren't already submtted in.

MR, LUNA: | withdraw the objection.

CHAI RPERSON Rl FFI S: kay. Let's go
to closing. M. Luna I"mgoing to give you the
table. How Il ong do you need?

MR, LUNA: "' m hoping | ess than 30
m nutes. Let nme explain the reason why. One of
the issues at hand is that the applicant reopened
for consideration during their presentation of the
case was the definition of the fast food
restaurant. |If that's no Ionger an issue | won't
speak to that issue at all and expect to be able to

keep it at a level of 15 m nutes, maybe even ten
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m nut es.

CHAI RPERSON GRI FFI S: Ten mnutes. |
haven't been persuaded that we're noving in that
direction on this, nor do | see any reasoni ng that
the Board would have to revisit its past order.

Really this is a very thinly defined
scope and | think it was well presented by DCRA
t oday about what they |ooked at. That's what we
need to do.

MR, LUNA: Ckay.

CHAI RPERSON GRI FFI S: [f we overturn
ourselves we'll do it but it doesn't necessarily
mean it's in this forum

MR, LUNA: Ckay. And if that does
happen in this case I would just ask for the
opportunity to brief on --

CHAI RPERSON GRI FFI S: Absol utely.

MR LUNA: kay. | guess as part of
my rebuttal | would enter into evidence the plans,
the set of plans on which our first plans were
based and which just go to show -- these are the
pl ans that DCRA submitted and just to make the
trail of custody here, Joe Fengler and Cody Reiss
have conmuni cated with Eric Rogers and Neil Stanley

| believe about getting the docunments that DCRA
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relied on when they issued the Certificate of
Cccupancy.

In response, DCRA provided to us these
pl ans whi ch are dated, you know, revised February
10, 2005 and as far as | can tell have the same
stanps as the plans the DCRA subnitted into
evi dence as the official plans.

Key di fferences are that, for one, the
seating arrangenent is slightly different. Another
is that there are two entrances at the front of the
buil ding i nstead of just the single entrance, and
anot her difference which I consider to be fairly
significant, is that there's a measurenent fromthe
entrance to the service counter and DCRA' s
measurenent is | think in the | ow 40s and the
submi ssion that we got initially it was 47 feet 9
i nches.

So as far as ANC 6-A is concerned it
doesn't seemthat DCRA is exactly clear about which
plans are the official plans because when we asked
for the official plans on which the decision was
made, that's what we got.

CHAlI RPERSON GRI FFI S: Even with that,
what woul d that fundanentally change, 41 feet 9

i nches to 46 sonething or 47 sonething, is one of
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the handwritten pieces. And what woul d that change
in ternms of restaurant fast food, just the 10
percent of the total floor space that's accessible
to the public?

MR, LUNA: Actual ly, the reason
woul d submit it would not be for the floor space
requirenent. It would just go to the decision
maki ng process behind this Certificate of
Cccupancy.

CHAlI RPERSON GRI FFI S: And not to be
flippant but what you're then asserting is that
there was an error of issuance of the C of O
because actually DCRA and the zoni ng adm ni strator
didn't know which plans to | ook at?

MR, LUNA: Ri ght.

CHAlI RPERSON GRI FFI S: Ckay.

MR LUNA: In essence. | nean they
didn't really have, it's not really clear which
docunents they relied on to decide.

CHAlI RPERSON GRI FFI S: Ckay.

MR, LUNA: So | will hand those up if
that's appropriate.

CHAlI RPERSON GRI FFI S: Excel | ent.

M5. BELLAMY: bj ection. |'ve never

seen soneone subnit evidence in their closing
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argunent .

CHAlI RPERSON GRI FFI S: This is rebuttal
and then cl osi ng.

MR, LUNA: Also with respect to both
pl ans there are certain itens that | would cal
attention to that were in DCRA's, the building
pl ans were in DCRA s know edge and basically are
things that they apparently chose not to take into
consi deration but that were clear before them and
shoul d have had sonme bearing on the decision of
whet her this was a fast food restaurant or not.

Particularly, | call your attention to
certain itens, specifically item25 which is a
m crowave, item5 which is a three-bay fryer, item
2 which is a broiler, item27 which is not just a
regul ar refrigerator but a walk-in refrigerator,
item8 which is a two-drawer food warner, item 21
which is a food warner, item 22 which is a hol di ng
cabinet and item 29 which is a hot hol ding.

Those are an awful |ot of holding units
for food that is not prepared in advance. And the
nunber of fry bays, the size of the refrigerator
are highly suggestive of a high volune food
preparation operation and a high volune of food

prepared i n advance of purchase, which | offer in
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rebutt al

Al so, one of the things that the BZA
shoul d consi der as the original zoning conm ssion
order that enacted this fast food regulation and
the intent of the regulation as stated in that
order is to distinguish between, and this is zoning
comm ssion order No. 440, the intent is to quote
di sti ngui sh between hi gh vol une per square foot and
fast turnover restaurants as opposed to other
restaurants where these inpacts are not as great.

And the basis for the distinction
bet ween hi gh vol unme restaurants and ot her
restaurants arose generally because of the inpacts,
quote "inpacts particularly ternms of traffic and
generation for demand on parking."

The zoni ng comm ssi on mandat ed the nore
restrictive special exception process in C2-A
di stricts because quote "a fast food restaurant in
such a district may cause adverse effects on the
adjoining |l ow density areas, particularly on
traffic, parking noise, lighting and trash
associated with the fast food restaurants.”

Fast food is really a m snonmer then for
this type of restaurant. The focus is not on how

qui ckly the establishnment prepares the food but
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rather on the volunme of food, volunme of trash
volune of traffic that the restaurant generates.
And that's really what the focus of this appeal is
on, that it's really a high volunme restaurant.

There are certain indicators that it
wasn't really an intent to provide food service on
prem ses primarily in disposable containers, and
agai n these are things that DCRA had before it,
shoul d have taken into account and was in error not
to take it into account.

And specifically |I direct you to the
packets that | submitted today in which | submtted
some docunents, specially there's trash can in the
public seating, it's a fairly large trash can.
(ddl y enough you won't find a trash can in the
kitchen but there is one in the public seating
ar ea.

To ne that speaks to the question of
whet her patrons at C uck U Chicken are really
expected to bus their own tables and are really
expected to have non-di sposabl e contai ners. | f
all that Cluck U Chicken has is disposable
containers, then that's an awfully big trash can
for just throwi ng away di sposabl e napki ns.

Al so, in the packet that | subnitted,
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there's a series of calculations and this was kind
of as a result of the various buildings plans that
we got. Specifically we direct your attention to
Exhibit B which is the calculation that | nade
based on the floor plans that | got from DCRA
yest erday and which they say are the official floor
pl ans.

As to the queuing area, even if you
| ook at area A and area B which | think we're in
agreenent with DCRA that these are the queuing
areas and ANC-6A believes that area Cis also part
of the queuing area because if you get nore than
nine people and I'll remnd you that this
est abl i shnent has an occupancy perm ssion for 49,
let's say five of those were enpl oyees, if you have
44 people in here they're going to have to stand
sonewher e. And | calculate with 36 inch width,
one foot depth, nmaxi mrum of nine people, and not
even nine conplete people would fit within area A

So necessarily if you get nore than 10
people standing in line for food they' re going to
have to flow into area C, which is kind of the
corridors, entrance, exit and queui ng area.

So if you take area A, area B and area

C together and you conpare that agai nst the total
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fl oor area which is not the BZA rule, you've stil
got 10.7 percent. |If you take area A, B and C and
take it just as a percentage of the publicly
accessi ble floor space, as the Board of Zoning

Adj ustnent directed in the Blinpie' s case, you' ve
still got 10.01 percent which is over 10 percent,
whi ch woul d dictate | ooking at the other two
criteria, specifically the disposable food

requi renent and the food preparation requirenent.

So with that, and in addition to the
adm ssion that the witness nade initially in his
direct testinony, well | think actually in response
to a question froma Board nmenber, the 10 percent
gueui ng area doesn't seemto be a question.

There were enough facts that were
avai l able to DCRA at the tine of the application
and again all the itens on the building plan
specifically you know the trash can, all the
warm ng areas, all go to the availability of a
| arge anount of food that woul d have been prepared
bef or e purchase.

And, finally, although they didn't find
any di sposabl e containers, it certainly is
arguabl e, certainly is clear that Cuck U Chicken

i ntended to operate with disposabl e containers and
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that intent doesn't seemto be a question.

On the specific issue of whether DCRA
relied on any docunents, you know, what they've
presented us today is a conplete world of docunents
that they relied on, | direct you again to page 13
of the exhibits that ANC-6A subnitted on April 4'"
That's an e-nail dated July 12, 2005 at 9:05 a. m
fromCory Buffo who M. Parker testified
participated in the process of approval, although
was not around for final approval of the
Certificate of COccupancy, presunably they
communi cat ed.

M. Buffo states in the e-mail in
reference to Cuck U Chicken that he didn't believe
their affidavit and that they were hol ding the
application up for further review, and presunably
i nspections. The web site identifies themas an
alternative fast food place and he sees pictures of
di sposabl e containers. Certainly that should have
alerted DCRA to the likelihood that there would be
di sposabl e containers at this establishment.

According to M. Haddad, there was no
comuni cation with DCRA about any change in the
nature of Cluck U Chicken franchises so DCRA

woul dn't have any reason to know that this
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franchi se woul d be any different from other
franchi ses that use di sposabl e contai ners.

And to the extent that that know edge
did not make it into the final decision naking
process goes to error on the part of DCRA. There
seens to be lack of communication within the
agency. There seens to be a lack of clarity about
whi ch plans are the official plans, at |east as
t hey' ve conmuni cated that to ANC-6A with giving us
all sorts of different plans.

Even today it seens a little unclear
where this set of plans with the shaded area, it's
simlar to the calculations that M. Parker m ght
have submitted but it's not clear where those
originated. W have to ask ourselves what exactly
i s happeni ng at DCRA?

So in closing oh I'"msorry, in
addition, the granting of Certificate of Cccupancy
is basically a quasi adjudicative process. DCRA
has basically denonstrated that while they did
perform i nspections, they nmade cal cul ati ons,
ultimately they granted the Certificate of
Qccupancy without any record of those cal cul ati ons,
wi t hout any record of those inspections, wthout

any record exactly to distinguish which plans are
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the correct plans to use.

One of the reasons that's significant,
particularly with the plans, is that | walked into
Cluck U Chicken last night and | neasured the
di stance fromthe door to the back door. | wal ked
back and forth twi ce, paced it out, went back
out si de, neasured ny paces and each tine | cane out
at 46 feet fromthe front door to the service
count er.

Now | don't consider the 46 feet to be
exact but | did cone within about two or three
i nches every tinme | neasured ny paces.

The docunents that DCRA submitted don't
show a di stance approaching 46 feet. 1In fact,
theirs is closer to 42 feet. To ne that's
i ndicative of the problem |If they did conduct
i nspections and they did make neasurenents then the
nmeasurenents that they conducted didn't correspond
to the plans that they had. So DCRA is making
deci si ons based on plans that don't correspond to
t he actual establishnment that they're granting a
Certificate of Occupancy for.

And it's basically the procedure that's
the problem here. There's no record of what they

relied on. | trust DCRAisn't fibbing to us today
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but it sure would help to have cal cul ati ons,
docunments and a clear set of plans, and based on
what M. Crews has plans for, |I'mconfident that
fromthe day he takes control forward things have
started to change. But at |east as of the date of
the issuance of this Certificate of Cccupancy,

whi ch was July 27, 2005, it doesn't seemthat DCRA
have any kind of real procedure in place.

And to grant a Certificate of Cccupancy
wi th such | oose untrackabl e, undocunent ed procedure
with little record, if any, of the decisions that
actually go into the process, is in error.

In this appeal No. 17214 ANC-6A cane to
BZA seeking clarity on the definition of a fast
food restaurant and the zoning regulations. It
hoped that the gui dance BZA provided in that case
woul d provi de gui dance for both DCRA and
prospective nerchants.

Now ANC- 6A asks BZA to uphold its prior
rule, and that doesn't seemto be in question.

ANC- 6A brought this case because C uck U Chicken's
manner of operation at the tine it opened and for
many nonths afterwards appeared to fall squarely
within the mandatory portion of the definition of a

fast food restaurant, and the discretionary portion
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which is the first sentence in the definition of a
fast food restaurant is a little |ooser.

And to the extent that there's any
question whether Cluck U Chicken falls within the
strict definition of a fast food restaurant | woul d
argue that it falls within the first nore
di scretionary portion of the definition.

So Cluck U Chicken falls with in the
strict portion and it falls within the first
sentence of the definition of a fast food
restaurant and within traditional notions of what
constitutes a fast food restaurant.

G bson I nvestnents, Incorporated has
admtted that Cuck U mssed the 10 percent floor
area requirenent; has not admtted that it
satisfies the disposabl e container requirenment or
the prepared food requirenment. However, the
docunent ary and anecdot al evi dence shows that the
intent, capacity, and appliances to hold a |arge
quantity of food itens prepared in advance to serve
custoners on di sposabl e contai ners that custoners
woul d throw away in the dining roomtrash can and
to otherwi se operate as a fast food restaurant are
all here in this case.

DCRA zone cal cul ati ons that we don't
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have cal cul ations that applied at the tine they
granted the Certificate of Gccupancy but the

cal cul ations that they've submtted to us today,
further support the conclusion that the applicant
falls well within the definition of a fast food
restaurant.

For these reasons ANC-6A now asks BZA
to make a concl usive factual determ nation on the
status of Cluck U Chicken and a determ nation of
whet her DCRA erred in granting the Certificate of
Qccupancy to G bson I nvestnents, |ncorporated.
Thank you.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you very much. W do appreciate it and it
has been a full record and hearing on this. Thank
you all very nmuch. | don't think we're going to
di spense with this today as a bench deci sion but
we're going to set this for a decision naking. [|'m
going to through that but first | want to take up
with M. Luna, are you wanting to or would you
renove your notion to extend tine to file
docunments? It seens to be nobot at this point as
we' ve had the docunents presented today and cross.

MR, LUNA: Actual |l y, the docunent

request that | nmade to DCRA s disclosure officer is
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very narrow. It asks for all docunments that DCRA
relied on in nmaking the determ nation of the
Certificate of Cccupancy.

CHAlI RPERSON GRI FFI S: Do you think
t hat we have docunents that we need to render this
and do we not receive docunents that they relied
on?

MR LUNA: Vell, | nean we've received
t he docunents that they told us they relied on.
guess |I'd like to see what that would be. [If you
don't think that would be necessary |I'd be glad to
W thdraw it.

CHAlI RPERSON GRI FFI S: What did you --
maki ng a determ nation?

MR LUNA: The di scl osure officer at
DCRA. | nean--

CHAI RPERSON Rl FFI S: You nean as part
of your FO A request?

MR, LUNA: Ri ght.

CHAlI RPERSON GRI FFI S: W' ve got al
t hese witnesses have been sworn in. | can only
assert that | would believe that they've told the
truth that these are the docunents.

MR, LUNA: kay. Then | guess 1']

w t hdraw t he noti on.
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CHAI RPERSON GRI FFI S: Ckay. Very

wel | . First on the decision making we'll be
taki ng up your notion then and that won't happen
today as our tine | think has expended on this and
we want to nmove ahead. Unl ess other Board nenbers
would like to take up at this time, | woul d suggest
that we nove this to a decision naking and set it
for -- okay, as much as | would like to set this
for our regul ar special public neeting next week,
that is not going to be a possibility because we
have been so productive in hearing cases we have, |
think, no less than 11 decisions to nake.

I"mgoing to set this for our regul ar
schedul ed public meeting on June 6'". And we wl|
take it up at that point. | don't have any record
that we have any other submi ssions that we require
at this time, therefore outside of the ones we
al ready indicated today. And of course just to
make sure, Ms. Bellany you did object or nade a
comment of issuing evidence in his rebuttal and
closing. This is actually already in the record.
He made small copies of it and nowis the full set
and we'd actually requested --

M5. BELLAMY: Chairman Giffis?

CHAI RPERSON GRI FFI S: Yes?
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M5. BELLAMY: | do have a question. |

have not gotten a copy of the transcript fromthe
April 4'" hearing where M. G bson allegedly
admtted to being, or satisfying the 10 percent
requirenent, and I would like to get that. It's
not available on the web, | think those are not
avail abl e for a while.

So if | could please get a copy of that
| would Iike that corrected for the record because
anybody with any common sense will understand that
M. Gbson is not admtting that he satisfies the
10 percent prong of the restaurant definition or
the fast food definition.

There have been several statenments made
today that M. G bson admtted that he satisfied
the 10 percent queuing space and | have not gotten
a copy of the transcript of the April 4'" hearing,
and we would like to inspect that.

CHAlI RPERSON GRI FFI S: I think there
are two issues that you're bringing up. First of
all, what we understand was the testinony and |
think we're clear on that so |'m not that
concerned. But | don't want to give you a false
hope that sonmehow the record or a transcript wll

be corrected.
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M5. BELLAMY: | just haven't gotten a

copy of the transcript. It's not avail abl e yet.

CHAlI RPERSON GRI FFI S: Right. It takes
a while for it to be issued and then it takes
| onger processing obviously for it to go up on the
web site. | guess | just want to be clear that
there would not be any other tinme that we woul d see
your comments on the transcript because it would be
several, maybe a week or so away at this point.

Al right. Any other questions,
clarifications?

MR, LUNA: | wanted to clarify one
small itemif | could. M. Geen had asked ne a
question at the |ast hearing about the accuracy of
| guess the diagramthat | submtted and | think
replied to himthat | did not say that the diagram
was i naccurate, and | renenber that being an
i naccurate, my own statenment was inaccurate, |
t hought he was referring to the calculations. So |
wanted to clarify for the record what | said that
the drawi ng was not inaccurate and it was not
i naccurate as to our calculations or the
measur enents on the draw ng.

But it is definitely inaccurate, the

drawi ng was definitely inaccurate as to the
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pl acenent of the doors and | think that's what his
guestion was going to. So to that extent | wanted
to clarify that point.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you very nuch

MR GREEN M. Chairman, if we're
going to have this -—

CHAI RPERSON GRI FFI S: Corrected for
the record?

MR GREEN Yes. And continue
statenents and so forth, then I'd Iike the
opportunity to make a cl osi ng.

CHAlI RPERSON GRI FFI S: You had t hat
opportunity.

MR, GREEN: VWl l you told us that you
were only going to give himten mnutes so you know
so if we're going to continue to have this
di scussion 1'd like that opportunity.

CHAlI RPERSON GRI FFI S: Certainly. But
al ways renenber it's for our benefit all of this
good stuff and | think we have enough in terns of
the record to bring it to closure and to set this
for deliberation. | absolutely appreciate your
drive and consistency with bringing this forward,

it's obviously very inportant to have this forum
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for an appeal to be heard.

And we do appreciate also all your
evi dence and bringi ng the owners together and M.
Green, as always, it's a pleasure to have you here
and we do appreciate you bringing together the
entire witness panel which I think was very
i nformative.

The record is, as | say, absolutely
conplete on this for what we need, and the record
wi Il now then be cl osed.

We'll set this for a decision naking on
the 6'" June, that's the first Tuesday of the nonth
and at that time, of course, we'll call for a
decision in this case. There is no ot her
opportunity to address the Board in this case. You
are wel cone to be here and present and hear our
deli berations and we will go through all the case
presentations and render a decision at that point.

Wth that, thank you all very nuch,
have a pl easant afternoon. And let's nove into,
Ms. Bailey as these fol ks nove out we're going to
l et the court take a nonent or two. Well let's
take a couple of mnutes and then we'll reconvene.

(A SHORT BREAK WAS TAKEN)

MS. BAI LEY: 17444 of Kuri Brothers,
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I ncorporate, and it's pursuant to 11 DCVMR 3100 and
3101 fromthe adm ni strative decision of the Zoning
Adm ni strator, Departnent of Consuner and
Regul atory Affairs to revoke Certificate of
Qccupancy Permit Nos. 33951 and 33914 for an
aut onobi | e service center and vehicle fueling by
Noti ce of Revocation dated August 4, 2005. The
property is |located at prem ses 4221 and 4225
Connecti cut Avenue, N W It is zone C 3-A and
it's al so known as square 2051, |ot 5.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you very much. Let's introduce and figure
out who we have here today. M. Damari, have a
seat. Turn your m crophone on and state your nane
and address for the record.

VR. DAMARI : Tamir Damari, attorney
for Kuri Bros., Inc.

CHAlI RPERSON GRI FFI S: Excel | ent.

M5. PERRY: Karen Perry with ANC 3F
and 3003 Van Ness Street, N W

CHAlI RPERSON GRI FFI S: Excellent. M.
G een?

MR, GREEN: Yes. M nane is Mtthew
J. Geen, Jr., and I'm an assistant attorney

general stationed at the Departnent of Consuner and
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Regul atory Affairs and nmy address is 941 North
Capitol Street, N E , Washington, D.C

CHAI RPERSON GRI FFI S: Thank you very
much. |I'mjust introducing the participants in
this so | just wanted to make sure first of all we
do have M. Danari, we have the ANC and we have the
government. Is that correct, is there anyone el se

that is anticipating requesting intervener status?

Very wel | .
M. Geen, do you have a filing on
t hi s?
MR GREEN No, | do not M. Chairnman.
CHAlI RPERSON GRI FFI S: Ckay. Let's
nove into this quickly. M. Damari, let me ask it

straight out, why are we here?

VR. DAMARI : Well, before we get into
that there's one housekeeping nmatter that | think
you should be aware of. | have both the notions
here and tonorrow norning at 9 a.m before the
Superior Court in appellate oral argument before
the Court of Appeals at 9:30 tonorrow norning.

| got the date for this hearing and
it's hard but you can do that staggered |ike that.
The problemis | told nmy client I'd be back in ny

office about 6 or 6:15 so | kind of relied on the
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schedul e, | understand sonetines you folks go late
but it cannot work for me given ny schedule. |
just wanted to tell you that.

CHAlI RPERSON GRI FFI S: Excel l ent and we
appreciate that and we'll accomobdate that this
eveni ng.

VR. DAMARI : Vel |l why are we here?
Vell we're here for a nunber of reasons and
actually one of the things | going to suggest in
terms of maybe the presentation is there is one
i mportant procedural defect in the way this
revocati on was handl ed, which | think I could
certainly get through that before we | eave today.

VI CE CHAI RPERSON M LLER: M. Damari,
can | interrupt you for a second since | know
you're in a hurry anyway so naybe we can cut to the
chase a little bit.

First of all, we have an appeal here
but as far as we can tell we don't know what order
you' re appealing or what the error is. |If you
could at least bring that to our attention that
woul d be hel pful.

MR DAMARI : Well, there was an order,
| believe it was August 9, 2005, revoking two

Certificates of Cccupancy, one for 4221 Connecti cut
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Avenue, N.W, and the other for 4225 Connecti cut
Avenue N. W The appeal was filed and was
accepted. The basis of the appeal as stated in the
petition for appeal was that we believe that
revocation was in error

VI CE CHAI RPERSON M LLER: Ckay.

Coul d you junp to what that error is?

VR, DAMARI : Vell, prelimnarily
there's a serious procedural defect in revocation
and 1'Il explain that in a second. Presumably the
Certificate of COccupancy was revoked pursuant to 12
DCVR 110.5.3 which is the only regulation that |'ve
been able to conme up with which authorized the
revocation of a Certificate of Cccupancy issued in
error which, in fact, is the basis upon which these
Certificates of Cccupancy were revoked pursuant to

t he August 9, 2005 notice.

CHAI RPERSON (Rl FFI S: Isn't it August
4'"?

MR. DAMARI : Excuse ne, August 4'"

CHAI RPERSON Rl FFI S: kay. | just

want ed to nmake sure. Ckay.
VR. DAMARI : And 110.5. 3 incorporates
by reference 110.5.6 which states that a

Certificate of Occupancy can be revoked upon ten
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days notice, which was in fact provided here.

Neverthel ess, it's our contention that
this procedure is a plain violation of procedural
due process and I'lIl explain that.

First of all, in a recent decision by
the D.C. Court of Appeals there was a deci sion
rendered at the end of Decenber while this appea
was pendi ng. The Court of Appeals itself alluded
to the fact that a hearing before the | ower
tribunal, not only notice but a hearing is
required. And a hearing at which the parties
seeking the revocation of the Certificate of
QCccupancy woul d have the burden of proof.

CHAlI RPERSON GRI FFI S: Ckay. |
understand that. You have one issue and that's
t hat procedural due process wasn't conplied wth.
Were there other el enent?

MR DAMARI : There are other el enents.

CHAI RPERSON (Rl FFI S: Let ne ask you
this. The right of procedural due process you
stated 12 DCVR, is that where it's covered?

MR DAMARI : Vel that is where the
actual procedure is set forth.

CHAlI RPERSON GRI FFI S: Excellent. Tel

me how in fact a procedural due process would be a
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zoni ng i ssue of appeal for this party and, in
addition to that, you' ve stated that you have
Certificate of Occupancy No. 33951 which is at

i ssue here. Just because a body deens a hearing to
be unnecessary does not nean one is not entitled to
due process.

CHAI RPERSON GRI FFI S: No one's deem ng
it unnecessary. |'masking you howis it we have
jurisdiction of hearing was presented or not. |If
DCRA and whatever incarnation is BRR or whatever
t he appeal abl e board of civil or issue -- how do we
have jurisdiction over their procedures if it's
out si de of the zoning el enent or zoning issue.

VR. DAMARI : well, if what you're

saying is the proper body for this the Court of

Appeal s, | nean clearly there's a procedural due
process issue in what you' re saying. | have not
researched the issue, | was assum ng based upon the

notice itself and based upon the statute and the
regs which provide for appeals to this body, that
this body would be the appropriate body to hear a
procedural due process issue.

| think one clearly exists. This is in
any sort of adjudicative action taken by a

government body you need notice of a hearing.
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understand that in the zoning regulations, certain
matters are considered quasi legislative. This a
revocation of a Certificate of Cccupancy, is
clearly not quasi |egislative.

CHAI RPERSON GRI FFI S: What are the
additional errors in the revocation?

MR DAMARI : The additional errors are
that there was no, you know, there's no evidence
presented in the revocation itself, the revocation
was prem sed upon, at least with regard to 4221
well with regard to both, was prem sed upon the
notion that a Certificate of Gccupancy for an
aut onobi l e service center was issued in error

There was no evidence presented, not a
single fact, not an affidavit. There was no
evi dence presented what soever in support of that
contenti on. | don't even understand the basis of
it. The proper reasons given in support--

CHAI RPERSON Rl FFI S: So you' re sayi ng
there's an error because they did not followthe
requi red procedure of giving evidence for the
noti ce of revocation?

VR. DAMARI : Yes.

CHAlI RPERSON GRI FFI S: What's the

statute that requires themin the zoning
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regul ations to i ssue backup for their revocation
noti ce?

VR, DAMARI : Frankly, | don't happen
to have it off the top of ny head. But | know the
regul ations require themto give sone basis for it.
They have to give notice. And | know the
regul ations require that you have to give the
factual underpinning behind the notice. And it's
just not given. There are no facts. It's a
concl usory statenent that was given--

M5. PERRY: What zoni ng regul ati ons
require that? Are you tal king about DCRA
regul ati ons or zoning regul ati ons?

MR DAMARI : You have to--

VI CE CHAI RPERSON M LLER: M. Damari,
this is your appeal, howis it that you don't know
what regulations you're alleging weren't conplied
with?

VR. DAMARI : Wll in all due respect,
| nean there are a lot of regulations that are
applicable to this case and quite a few statutes.

VI CE CHAI RPERSON M LLER: But it's
your burden to articulate as a basic what are you
appeal ing, what's the error?

MR. DAMARI : But see that's the
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problem The problemis that the burden has
shifted to us without any, we have no way of
provi ng our case. They revoke our Certificate of
Cccupancy, they being DCRA, they don't proffer any
facts in support of it. W can't challenge the
facts because we don't have any way of getting
behi nd the facts. They don't give us a hearing.

VI CE CHAI RPERSON M LLER: You're
chal I enging the hearing so you're saying there's a
regul ation that requires that you have a hearing.
And what is it?

VR, DAMARI : It's not a regul ation,
it's a whole ot of case lawin the D.C. Court of
Appeal s that require that we have a hearing. | can
guot e you cases on that. | nean Capitol Hill
Restoration Society vs. D.C. Zoni ng Comn ssion,
287-82nd 101.

MS. M TTEN: Don't |ose track of the
poi nt though. Don't |lose track of the point. The
point is that in general if someone's going to
revoke sonet hing they have to prove to you that
t hey have a proper basis for it. Wat the Chair
and Vice Chair are asking you is in this particular
i nstance, what zoning, what section of the zoning

ordi nance are you guided by that brings you here
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and not somewhere el se to make that case?

VR. DAMARI : | do not know. Agai n,
the assunption that | was worki ng under was because
the notice applied, the notice provided that the
only place for an appeal under the notice was this
body pursuant | believe to D.C. Code 6-641.07. |
assume that this was the appropriate body.

| nean if the inplication is that it's
not the appropriate body, I'mnot going to tie up
the Board's tinme with an appeal that's better
handl ed or nore appropriate handl ed, or can only be
handl ed by anot her body. That is the basis. |'m
not going to try and engage you in double talk, al
I"msaying is that | have reviewed the regul ati ons
and the statutes relevant to this case very
extensively and the suggestion that |'m unprepared,
that's not accurate.

| cannot answer every question. This
is a question that | did not anticipate nor
foresee. | just noticed there was a severe due
process problemand that issue needs to be renedied
by sonebody, whether it's this body or another.

CHAlI RPERSON GRI FFI S: You submitted
that the revocation notice indicated that the

prem ses was operating outside the scope of the
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permtted use for an autonobile service center. |Is
that correct?

MR DAMARI : No, that is not what it
said. Wat it says it was issue in error. That's
the whole problem That's why we have a probl em
here is that in every previous, and | can quote the
transcripts before this very body, in every
previ ous appeal and every previ ous proceeding,

i ncl udi ng proceedi ngs before the DCRA, including
proceedi ngs before this body, the argunent has been
made that we were operating outside the scope.

Now, for the first tinme it's being
all eged that the Certificates of Qccupancy were
issued in error. But we have no neans upon which
to challenge that. W don't have a hearing so we
can't subpoena anyone.

CHAI RPERSON GRI FFI S: So what are you
chal l enging in the Court of Appeal s?

VR. DAMARI : The Court of Appeals
we're challenging the prior revocation of a
different Certificate of Cccupancy.

CHAI RPERSON GRI FFI S: For the sane
prem ses?

VR. DAMARI : For the same prem ses but

importantly for a different reason, and that is the
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Court of Appeal s decision, the Court of Appeals

uphel d a decision by this Board determ ning that we
wer e operating outside the scope of a Certificate
of Cccupancy.

CHAlI RPERSON GRI FFI S: See this is
where ny confusion arises because the Court of
Appeal s goes beyond that upholding -— and then they
say in their supplenental briefs petitioner and
respondent agree that the petition is not nobot and
that we should neet the | egal questions presented.

VR. DAMARI : Sur e.

CHAI RPERSON (Rl FFI S: Why? Because
the new C of O CO 33951, that which you' ve
submtted stated in this appeal which nerely
reflect a change of property ownership was issued
si X weeks before DCRA issued the notice of intent
to revoke its - No. B-00181657 as a direct and
i mredi at e consequence of a subsequent revocation of
181657 DCRA C of O 03395 cancelled that as well.

In view of that cancell ation we accept
the parties position that the instant petition for
reviewis not noot. And still a question of why
are we arguing this same fact?

VR. DAMARI : Well, part of the problem

is that if ny recollection serves ne correctly, and
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| believe it does, that it m sconstrued what |

sai d. My argunment in fact to the Court of Appeals
was suppl enental brief and 1'Il have to check that
but I'mnearly positive that ny argunment was that
it was noot.

CHAlI RPERSON GRI FFI S: Wth all due
respect I'mnot clear. This is the Court's order.

MR DAMARI : | understand. |
understand, but it's a different issue.

CHAlI RPERSON GRI FFI S: So | know a | ot
was said and a | ot was argued but ny goodness
gracious that's pretty definitive that paragraph.

VR. DAMARI : But the order is only
with respect to the issue, the decision of the
Court of Appeals and if you read the Court of
Appeal s decision carefully, as | have, and if you
read the prior decisions by this body, as |I have,
the Court of Appeals did not say that a Certificate
of Qccupancy for an autonobile service center is
i pso facto -- it did not say that.

In fact, the inplicit underpinning of
the Court of Court Appeals decision is that there
is such a--

Thus, the basis of the Court of Appeals

deci sion is whether or not they should uphold this
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body' s 2003 deci si on revoking our Certificate of
Qccupancy. Now because the two Certificates of
Qccupancy are for the same classification, sure, it
wasn't rendered noot because the decision touched
on facts that are relevant to this very day, which
i s you know whet her an autonobile service center is
equi valent to a repair garage which the D.C. Court
of Appeals determined that it's not. But that is
not the--

CHAlI RPERSON GRI FFI S: I's that an issue
in this appeal ?

MR DAMARI : No, it is not.

CHAI RPERSON GRI FFI S: So we go back
then to focus on the initial thesis of you bringing
this appeal, the basis of this appeal is procedura
due process, there was no statenent of the basis
for revocation and are there other el enments?

MR DAMARI : W al so believe that
there's a differential treatnment issue under the
Fourteenth Amendnment. And what | nmean by this is
what you have here --

CHAlI RPERSON GRI FFI S: Can | just ask
you, do you really want this body to be taking up
the what is it you say the Fourteenth Anendnent?

MR. DAMARI : VWell, | nean that seens
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to be a rhetorical question.

CHAI RPERSON GRI FFI S: It's actually
not. I'mfully prepared to do it and it m ght be
very exciting. However, |'mnot sure what value it

woul d have for anyone el se.
VR. DAMARI : Okay. Well | nean again

the appeal is brought to this body pursuant to the

directives of the notice. |If this is not the

appropriate body, then I'll withdraw the appeal. |

don't want to waste anyone's tine, | really don't.
CHAI RPERSON GRI FFI S: | hope you don't

take us as being too harsh.

VMR, DAMARI : No, not at all. | get
wor se from judges every day.

CHAlI RPERSON GRI FFI S: If we wal k into
this with the gquestion of what are we actually
about to hear, then there's sonmething that isn't
totally correct, or isn't ready.

| think it can be fairly said that this
is not ready at this point, so what we're doing is
alittle investigation to find that. So far |I'm
not persuaded that we have, as nuch as I'd like to
get into all these issues, |I'mnot sure we have
anything that's within our jurisdiction.

VR. DAMARI : Can | suggest that | be
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afforded a little bit of tine and thankfully next
nonth is a ot nore open for ne than this nonth is.
That | be afforded a brief period of tine even if
it's a week or ten days, to determ ne whether this
is the appropriate body. If it's not, I'IIl just

wi thdraw the appeal. [If it is, if there is an
issue that is properly justiciable before this
body, you know, | will --1 don't want to waste the
time on issues that | believe to be substantively
valid but --

CHAI RPERSON GRI FFI S: Two t hings on
that. | think you'll find that this Board is
perhaps to great criticismnmuch too lenient. O |
woul d say that because I'mlenient, lenient in
terms of giving time, even taking this tine, to
hel p focus on what this appeal is. | think that's
absol utely inportant, whether you're trained for
this or not trained, |I have no question in doing
t hat .

However, in this specific case, M.
Damari, you' ve been here before, you' ve dealt with
this exact circunstance, and it nmay be different
but the circunstance. W' ve gone through, as |
recall, some of the sane questions previously just

in ternms of the jurisdiction and elenents. This is
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not new So |I'mnot sure, and I'll have to

obvi ously get ny Board's opinion, |'m not

i medi ately persuaded that we need to afford nore
time.

Secondly, | do want to, well secondly I
think the Board is very well experienced in
establishing its jurisdiction. There are several
appeal s, nunerous appeals that we have had to take
that up whether fromthe entire specific issue.
One has great bearing and | think pertinence to
this which Ms. MIller may want to tal k about. But
we' ve found that we did not in fact have
jurisdiction on any of the elenments and di sm ssed
it. There is it. Wat else?

MR. DAMARI : Vell | want to restate
for the record. Firstly let nme be, and |
under stand you' re worki ng on the best of your
recollection, | can tell you that none of these
i ssues, none of these issues have been adj udi cated
before. None of them None of the issues of
whet her, because we've never raised a
constitutional violation before. Ever.

CHAI RPERSON GRI FFI S: Let nme be clear
because |I'm not saying that we've tal ked about

these three i ssues before.
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VR, DAMARI : Yes, okay.

CHAI RPERSON GRI FFI S: That was goi ng
to my second point that we're pretty well briefed
on what's in our jurisdiction and what isn't.

MR DAMARI : Sure. Well let ne nmake
sure the issues are clear for the record.

Issue No. 1 is failure to afford us a
hearing, which | believe is required by procedura
due process.

Issue No. 2 is failure for themto
provi de sufficient reasons behind their concl usion
that the Certificate of Occupancy was issued in
error.

Issue No. 3 is the differentia
treatment argunment, which is sinply that there are
other entities in less restrictive zones that are
doi ng exactly what we're doing and are not facing
the sane types of enforcenent action.

And then issue No, 4 and this gets to
i ssue No. 3 because one of the things you typically
have to prove in order to prove a Fourteenth
Amendment due process violation, is some sort of
animus, is where is this relevant to 4225? There
are two appeal s that have been filed here, and

maybe that also could clarify, you know, maybe al so
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that could give pause to any antici pated deci sion
to dismiss the appeal, is 4225 has never been
bef ore this body.

It is a business adjacent to the
prem ses that has always been at issue. It is a
gasoline service station and if ny recollection
serves nme correct, it is permtted as a matter of
ri ght because it existed on the property prior to
1958. And suddenly and out of nowhere they're
trying to revoke the C of O for that property when
there's no question that they have a right to do
what they're doing. They've never even taken any
action agai nst them before.

What they're sinply trying to do is
pi ggyback, as far as |I'm concerned the only basis |
can see for an attenpt to revoke 4225 s |icense or
Certificate of COccupancy is vindictiveness, because
there's never been any question that they've
operated within the -—

CHAI RPERSON GRI FFI S: Wt hout goi ng
too far into the conjecture of reasons behind it,
it's an interesting point to be brought up of 4225.
What was the Certificate of Cccupancy that all ows
the use of 4225 and its nunber?

MR. DAMARI : Well, the Certificate of

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

239

Cccupancy at issue is again a Certificate of
Qccupancy for an autonobile service center.

CHAlI RPERSON GRI FFI S: Is it the sane,
339517

MR DAMARI : No, it's a different
Certificate of COccupancy but for the same category
use. And again | believe even in C-1 zone a
gasol ene service station, which is what it is
essentially, is permtted as a matter of right and
certainly in a C3 zone.

This gets back to nmy initial point, |
have no idea why they're trying to revoke 4225.
Not even the slightest inkling. And | wrote three
separate letters, which | provided, to the
i ndi vidual, the acting zoning adm nistrator | think
at the tinme, M. Crews's predecessor, saying what
can we do, what can we not do? Tell us what we
can. You guys have issued this C of O  You guys
have issued it on nore than one occasion. Wat can
we do under it? Especially for 4225. And even
with regard to 4221 because, incidentally and maybe
this is the approach we need to take, if we were to
file special exception, if we neet the criteria we
could run a repair garage in a C3 zone under the

regs.
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And we've witten letters, what is the

basis, |I've witten letters, what is the basis for
your deci sion? | didn't get a response until
t oday. And |'m not casting any aspersions on M.

Crews, but certainly soneone was, you know, he did
respond to ne today, this afternoon.

But | need to know the basis behind
which a C of Ois being revoked. Whet her this is
the appropriate body to address these issues or
not, that is again something frankly | haven't
consi dered. These are basic issues of
jurisprudence. And when you deprive sonebody of a
property right you need to have notice of what is
exactly being done.

CHAlI RPERSON GRI FFI S: Questions?

MS. M TTEN: | think I would like to
hear the other parties respond and when they do |I'm
just wondering if they're famliar with the Kaharas
case, a case where the BZA determ ned that we
didn't have jurisdiction, that it was basically an
appeal involving DCRA zone procedures and that was
to go to the OAA and not to the zoning board
because we deal with appeals regarding the
adm ni stration or enforcenent of the zoning

regul ati ons.
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CHAI RPERSON GRI FFI S: Al right.

There is it. M. Geen, do you want to start?

MR CGREEN: First of all what was the
nane of that case?

M5. M TTEN: | think the nane is
Koharas, | think it's Peter Koharas. There's been
at | east one other one since then but that was the
first one in which the BZA articul ated the whol e
reasoni ng behind that determ nation.

MR, GREEN: Al right. 1 should get
the cite fromyou | guess |ater on.

You know, I'll let the zoning
adm ni strator address sonme of the salient points
t hat have been raised by M. Damari here, but I
want to say this. W have gone through this
exerci se once before. You rendered a
determ nation, this matter went to the Court of
Appeal s, the whol e issue of whether an autonotive
service center is a proper instrunmentality in the
zoned area was deci ded by you, and it was
determned that first of all an autonotive service
center, make sure |'ve got the term nol ogy right,
is not an allowable use on an officially issued
Certificate of Occupancy fromthe Departnent of

Consuner and Regul atory Affairs.
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What we have in this particul ar
ci rcunst ance, goi ng back 16 years, is an abuse of a
facilitation, if I mght coinit alittle bit here.

M5. M TTEN: Bef ore you get all wound
up, M. Geen, I'msorry. The issue that you're
bei ng asked to address is jurisdiction not the
nmerits, and could you please focus on that.

MR, GREEN: Your jurisdiction ended
when you rendered a determi nation and went to the
Court of Appeals. That's the point | want to nake
very cl ear.

CHAI RPERSON GRI FFI S: But how you do- -
4225 Connecticut?

MR, GREEN: "Il let the zoning
adm ni strator address that part.

CHAlI RPERSON GRI FFI S: M. Crews?

MR CREWS: | think both revocations
that, let me if | can -- in 4221 we think it's been
determ ned, the facts were determined in the first
case and there's no evidence of any change in the
facts, the revocation also for that, excuse nme 4221
and then also for 4225 are correct. |'msorry, are
we going to jurisdiction or the basis?

M5. M TTEN: | wish we could step--

MR, CREWS: You said jurisdiction
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then did you switch it to the basis, the factua
basis or is it still in jurisdiction?

CHAI RPERSON GRI FFI S: He's saying it's
al ready been heard. It went to the court because
we made our decision and it went to the Court of
Appeal s and the Court of Appeals tells us we're
done.

The point cones up that 4225 didn't go
t hrough that process so it's still jurisdictional,
we're in the right place.

MR, CREWS: kay. Right. W are in
the right place because we have determ ned t hat
that certificate was issued in error because it
i sts autonotive service center--

CHAI RPERSON GRI FFI S: Ckay. You're
saying there's nerit to bringing the appeal on 4225
today in this body?

MR CREWS: Vell |I'"mnot sure--

M5. M TTEN: Can | just, let's cone
back. Everybody conme back. Keep in mnd what M.
Damari said is the basis for his appeal are all due
process issues, okay, not substance, which is what
we do.

CHAI RPERSON GRI FFI S: Except for his

fourth issue. The first three | think are--

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

244
M5. M TTEN: kay. | take your point,

you're right. Ckay. You are correct.

CHAlI RPERSON GRI FFI S: And that's al
"' msaying, so the zoning adm nistrator can say and
| think we've just established that. The ot hers |
don't need to hear from anybody else | nean as |
far as | know. But we'll return. Yes?

MR. BARDI N: |"mDavid Bardin, I'ma
former Comm ssioner acconpanyi ng Comm ssioner Perry
i n whose single nenber district the facility is
| ocat ed.

On the jurisdictional issue the
appellant is in the wong forum you do not have
jurisdiction. I|"mnot personally famliar with
the Peter Koharas case but I'mvery famliar with
anot her case that canme before you involving a
property on Al bemarle Street. Sane issue. And
the case is called Herron He-r-r-o-n. Herron vs.
Zuckerman Brothers | think, at |east they were the
devel opers.

And it wasn't an occupancy certificate
but it was an attenpt to raise issues which this
Board concl uded were not within its jurisdiction
because they were not zoning regul ation issues.

You are the specialized court of the Zoning

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

245

Commi ssion, you are not a court of genera
jurisdiction.

CHAlI RPERSON GRI FFI S: So why is the
revocation of the Certificate of Cccupancy for 4225
not jurisdictional?

MR. BARDI N: Havi ng set the first
jurisdiction, it's not jurisdiction of either if
the issues are constitutional, etc.

Let ne explain to you what's going on
here factually. The oil repair garage, which is

illegal under the zoning regulations, is in the

basenment of 4225, |'msorry--

CHAlI RPERSON GRI FFI S: I think we're
too far into that. M. Crews let ne return to
you.

MR, BARDI N: No, no, no. | want to

explain to you. They have upstairs at the other
address which M. Danmari spoke of, they have the
little office which you bring your car to which has
the big sign saying 21 bays. Because the garage is
under an office building it doesn't have a sign,
you | eave your car there, you nake the order, you
get your estimate, you pay for it. You don't drive
your car into the garage, they do it.

So what DCRA has done is emnently
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sensible and mnisterial. They |ook at the
Certificate of COccupancy, which if you look at it
says two different things. Aut onobi | e Service
Center/ Mot or Vehicle Fueling, which is msspelled
but it's still fueling. But the filling station
they're not objecting to. Nobody's objecting to
the filling station which is under separate
ownership. They're objecting to that little office
which is an adjunct to the underground auto repair
garage next door and which is characterized as

aut onobi l e service center. That's the point where
you get your garage--

So it's perfectly rational and going
back to Commi ssioner Mtten's question, to the
extent that the objections are constitutional, you
have no jurisdiction.

MR DAMARI : Vell, | nean let ne
address one point. 1'monly addressing this in one
or two perhaps, nmaybe not, on which to make the
jurisdictional issue.

To the extent that the governnment is
saying, and I'mquoting M. Reid s statenent, that
this Board or the Court of Appeals or for that
matter even the DCRA has ever said that an

aut onpbil e service center is not an all owabl e use.
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That's m s-characterization of everyone's
det erm nati on.

| can cite you prior, | can cite you
even a hearing at which M. Geen--

CHAlI RPERSON GRI FFI S: Ckay. We're
goi ng of f agai n.

VR. DAMARI : I"mjust saying that's
rel evant to the--

CHAI RPERSON GRI FFI S: Let ne return to
the ANC s comment because | understand and sonewhat
hopeful in ternms of understanding this whole
situation. Have we ever processed? So how have we
processed 4225 that Certificate of QOccupancy?

M5. PERRY: Karen Perry for ANC- 3F.
| have docunents here from previ ous cases, sone of
which I've put together in a booklet for you, and
"' m | ooking now at one in the nei ghborhood back in
1994 where we have raised the autonobile service
station at 4225 Connecticut. In the Genovo hearing
that didn't happen.

W al so put in a 1993 conpliance order
for 4225 Connecticut Avenue that was issued by
DCRA.

So the autonobile service center which

is the office of the service bay, has been raised
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at this Board nmany tinmes, you now, naybe hidden but
the main focus was the underground ones. But you
bring your car in to 4225 Connecticut Avenue, that
is the office.

MR DAMARI : But where's the basis for
this--

CHAlI RPERSON GRI FFI S: But you
under stand what we're charged with and we have the
assertion that there was an error in the revocation
and so it may be totally logical, which is what
you're asserting, but | have to figure out and |
have to understand whether (1) we've heard this
before or (2) the error which is being asserted has
nothing to do with zoning and therefore we have no
jurisdiction.

And | haven't heard anything that
changes the opinion that we don't have jurisdiction
at this point of 4225. M. Crews, I'Il let you
speak to that. There's two ways to really answer
this as | see it. |Is there, as M. Damari is
stating, is there a | ower body that should have
heard this concern prior to us and, if not, are
there elenments that are jurisdictional for us to
hear the appeal s and revocation of the Certificate

of QCccupancy of 4225 Connecticut?
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MR, CREWS: Vell in answer to your

first question the answer is no, there is no other
body. This was a decision by the zoning

adm ni strator which is clearly appeal able only to
you.

The second issue |"mnot quite sure |
understand in ternms of are there jurisdictiona
issues like did they file it too | ate?

CHAlI RPERSON GRI FFI S: ' m not
procedural and | understand that--

MR, CREWS: Oh then we'll proceed. I
don't think so. | nean this is a decision of the
zoni ng adm ni strator on 4225 and- -

CHAI RPERSON GRI FFI S: So is that your
understanding that this was at all connected with
the previous -- at 4221 or for that nmatter was in
fact argued- -

MR, CREWS: Oh | see, jurisdictiona
that way. That | don't know because | wasn't here
and haven't had a chance to read all of the past
record. And ny argunent to defend this revocation
doesn't necessarily rely on for 4225, | nean it
woul d be great if it could rely on what you' ve
al ready decided and we'd go hone, but | can defend

it on another basis and primarily that woul d be
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that it violates Section 3203. 8.

It was issued in error because
autonotive service center is not a use
classification that is established by Chapter 11 of
t he zoni ng regs.

VR. DAMARI : | was just going to say
part of the problemis that we have prior testinony
by not mnisterial workers by zoning technicians
that state that they have the authority in
particul ar circunstances to establish new
desi gnations on Certificates of Occupancy.

| have portions of a transcript from
August 1999 by a zoning technician naned Tori
Bel | ow who stated quite unequivocally that this is
done.

So for purposes of ny client it can't
be both. Can't we redo it sonetines and, you know,
and then we judge it on a case by case. It's like
bei ng pregnant, it's either you can do it or you
can't. And if the determ nation, if everyone has
been assunming all al ong, which everyone has, that
this is done and again then to cone in now and say
wel I, you know, under 3203.8 which incidentally
does not state unanbi guously that, you know, Tori

Bel | ow can't place a new designation on a
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Certificate of Cccupancy, so it's unfair for them
to come in and say that can't be done.

VI CE CHAI RPERSON M LLER: Can | ask
you a question because | know you're under tinme and
I"'mtrying to figure out what this issue is.

VR. DAMARI : That' s okay.

VI CE CHAI RPERSON M LLER: 4225 is that
connected to 4221 as the sane business
est abl i shnent ?

VR, DAMARI : They' re not connected
spatially, there's space between them But you
know what, | cannot answer that question. |'m not
sure, | can't say, | do not know.

What you have, okay, you have an
of fice, on 4225 you have an office and you have a
garage, not a garage but in essence a garage
attached to the office and you have a gasol ene
service station. There are three conponents at
4225.

Then you have a basenment garage in
4221. To what extent those are separate businesses
| do not know.

VI CE CHAI RPERSON M LLER: Al'l right.
Wll then et me ask you, try to figure out what

your issue is though. | understand the Court said
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that there could be an auto repair business at
4221, so what is it that you' re not allowed to do
at 4225 because of their revocation of the C of O?

MR DAMARI : | have no idea.

VI CE CHAI RPERSON M LLER: You have no
i dea? Wl |l how are you aggrieved then if you have
no i dea?

CHAlI RPERSON GRI FFI S: I think they
have no Certificate of Cccupancy.

VR. DAMARI : Because we have no
Certificate.

VI CE CHAI RPERSON M LLER: You have no
certificates and you can't do anything, is that the
probl enf?

MR DAMARI : Vell | don't know.  See
anot her problemis that the record of Certificates
of QGccupancy in this prem ses are sonewhat uncl ear
| believe at sone point there was a C of O i ssued
on February 17'" | believe in 2000 for a gasol ene
service station or sonething along those |ines.

But when | tried to get the docunents
fromzoning, all the C of Gs for that property, |
did not conme up with that C of O

VI CE CHAI RPERSON M LLER: Let nme ask

sormet hi ng. Oh you haven't seen these docunents,
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it sounds like what |I'mhearing is that they
revoked the Certificate of Occupancy in connection
with the Court of Appeals decision. And therefore
wouldn't it be up to you to cone up with a

di fferent use and then apply for another
Certificate of COccupancy?

VR. DAMARI : No, because they never
said, the basis for the revocati on was very narrow.
It's that 4221, see there are two different regs
under whi ch you can revoke a C of Oright? You can
revoke for going outside the scope and you can
revoke for these being issued in error. And those
are two different things.

The basis of the Court of Appeals
decision is that we went outside the scope. It
al nrost seens, | don't know whether the purpose is
punitive but it's in essence punitive. The basis
of this nost recent attenpt at revocation was that
it was issued in error. And that's different.

It's apples and oranges. There's been no evi dence
ever proffered with respect to what's bei ng done at
4225, what the zoning history is on 4225, you know.

CHAlI RPERSON GRI FFI S: The Certificate

of QCccupancy for 4225 Connecticut reads what? |Is

it simlar or is it exact to 4221 Connecti cut?
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VR, DAMARI : Agai n, | thought there

may have been two extant ones and one issue that
per haps the Board can elucidate to ne i s whether
the issuance of a Certificate of COccupancy for a
particul ar prem ses invalidates any priors.

The reason why | say this in response
to Ms. MIller's question-

CHAlI RPERSON GRI FFI S: Vel | which one
was revoked and what does it read?

MR DAMARI : There was a Certificate
of QCccupancy either issued May 14 of May 15 of
2002. And that was for | believe the designation
was identical, | believe it was autonobile service
center for both prem ses.

CHAI RPERSON Rl FFI S: kay. It seens
to me we've cone to an excell ent point of
under st andi ng several things and let ne reiterate
to see if nmy Board agrees.

The first three points that you've
brought up | have not been persuaded that they are
jurisdictional.

The |l ast point would be that the
revocation of 4225 is in the proper forumfor us,
and that it would be appropriate for us to hear the

appeal on that, and whether there was an error in
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the revocation of the Certificate of Cccupancy.

Now, M. Damari, | want to take a
little time to have let's call it an infornal
di scussion on the record with the caneras glaring
and the TVs projecting. 4225 Connecticut Avenue,
as you stated and | think the record shows, that it
has a Certificate of COccupancy in a C 3-A zone just
as an autonobile service center. It would not be
that differential than the past procedure 4221
Connecti cut Avenue.

| guess what |'masking you is are you
wanting to proceed with this appeal in this body
which is a correct body to hear it, based on the
fact that it appears that the process has been done
albeit at a different address.

VR. DAMARI : The way a judge woul d
normally say it is do you really want to waste ny
time, and you're being much nore polite. |
understand that. | have to think about that.

CHAlI RPERSON GRI FFI S: | mean the
| i kel i hood of success is what |I'm asking.

MR DAMARI : See, well | think the
i kel i hood of success is far greater because of
what's been said and | have a very clear grasp of

what's been said here before and what people are
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st opped from now saying. There's no doubt in ny
mnd that there is sone |ikelihood of success. The
question is where does it get us, which is kind of
an ancillary question.

And that is sonmething |I'm going to need
to look into and discuss with ny client.

What we do not want to do is prejudice
our rights to do, and there are separate purposes
of this discussion wthout agreeing or disagreeing
toit that with regard to the constitutional issues
that there is no jurisdiction vis a vis 4221.

But with regard to 4225 what we
definitely do not want to do is prejudice our right
to do what we've been doing at that prenises for
decades. And I'mjust going to need a little bit
of time to look into that.

CHAlI RPERSON GRI FFI S: There's two
questions to that and let me just al so be very
clear that | haven't predi sposed nyself to a
deci sion but this Board will obviously be
consi stent with past decisions and so that's where
| was going in terms of having processed 4221 how
woul d we process 4225 differently.

But with that, with the Court of

Appeal s uphol di ng our decision on 4221, what is
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left to do within 42257

VR. DAMARI : Wll how do | put this?
4221 the whole history of the property is
different. Because it's a gasol ene service station
that pre-exists 1958, you're allowed for exanple to
do repair functions whereas let's say the argunent
that the DCRA has al ways proffered with regard to
4221 is that this autonobile service center
classification is nothing nore than a
recat egori zati on of the designation autonobile
sal es including installation.

So the argunent has al ways been there's
no | onger autonobile sales, therefore autonobile
sales installation is no |longer a valid category
and that's been the basis upon which that they've
argued to revoke 4421.

4225 is a conpletely different aninal
because whatever you're allowed to do in an
aut onobi |l e service center you're clearly allowed to
do certain repairs under the testinony that's
previ ously been given. And in a gasol ene station
you're clearly allowed to do certain repairs
because that's what the regs say.

So what | don't want to do is kind of

roll over and then allow us to be prejudiced by a
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deci si on where based upon the prior statements on
the record we clearly have to have the rights to do
some repair functions, and no one's arguing in fact
that we're doi ng anything outside the scope of a
perm ssi bl e use for 4225.

CHAlI RPERSON GRI FFI S: Ckay.

M5. M TTEN: Can | make a suggestion
that just builds on what the Chair had said, which
is that you take some tine to think about what kind
of outconme might be different for 4225 as it
relates to the, what's the termthat we're using
here, autonobile service center and then also in
the neantine the zoning adm ni strator give thought
to what an appropriate Certificate of Qccupancy
woul d be given that there's another operation on
t he prem ses.

This was sonmething |like a gas
station/autonobile service center, so if |
understood it correctly there's no Certificate of
Qccupancy that exists right now.

MR DAMARI : No see that is what, |
t hought there was. The one thing that | would ask
the Board and pl ease don't take this the wong way,
"' m not asking anyone to do ny research for ne, but

it's not in the regs because |'ve checked it, is
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the i ssue of whether the issuance of the May 2002 C
of O for an autonobile service center in effect
supercedes the C of O for the sane property that |
bel i eve was issued February 17'".

CHAI RPERSON Rl FFI S: Sane space sane
property?

MR DANARI : Sane space sane property.

CHAlI RPERSON GRI FFI S: I think M.
Crews can answer that for you fairly definitively.
Does it supercede?

MR CREWG: Yes.

VR, DAMARI : So then we've got a
probl em because if it didn't then your argunent
carries a lot nore sway, which is no harmno foul,
you've got a C of O for whatever it was, | think it
was gasol ene service center or notor fueling or
what ever the applicabl e-

M5. MTTEN. Just to follow on the
suggestion that I was making is if you evaluate the
I i kel i hood of success that you might have appealing
the revocation of 4225 as it relates to autonobile
service center, perhaps you make an application for
sone other use, and M. Crews could then eval uate
that application. And then perhaps you woul d

deci de that you don't need to conme back and-
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VR, DAMARI : And | et ne be perfectly

honest. M. Crews's letter, although | would argue
coul d have been issued a couple of days earlier,
was very conciliatory intone. And if that is in
fact, if sone sort of resolution can be reached, |
know you all have a |lot of things to do and | don't
want to --

M5. M TTEN: Vell we're not really
good at nediating these sort of things.

VR, DAMARI : No, no, |I'm not asking
you to. | nean that's something that 1'mgoing to
have to, if he invites ne to call himthen | wll.

CHAlI RPERSON GRI FFI S: Excel l ent. M.
Perry, do you disagree with M. Crews's statenent
on the Certificate of Qccupancy?

M5. PERRY: Sorry |I'mjust |ooking at
some ol d docunent files | had presented in other
cases here under the sane thing. And I'm showi ng a
not or vehicle fueling station June 28, 1989,
applicant it was Van Ness, and it's Texaco, it was
a Texaco station. This is at 4225.

CHAlI RPERSON GRI FFI S: But is this
goi ng to whet her you can have two concurrent
Certificates of Cccupancy for the sane space in the

sane | ocati on?
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MS. PERRY: Well at the sane | ocati on

you al so have Van Ness Auto Sal es, you have a
del i catessen and these are all C of Gs at the same
| ocation, 4225.

CHAlI RPERSON GRI FFI S: | can understand
that under the sane address that may have suites.

M5. PERRY: They weren't suites, this
is the gas station.

CHAlI RPERSON GRI FFI S: Vell |
understand that and different uses that they could
have portions that would be required to have
different Certificates of Cccupancy.

What | heard the question correctly was
can you have for the sane space, the same use,
concurrent Certificate of Cccupancy is what |
understood M. Crews just said is no.

MR BARDI N: M. Chairman, David
Bardin. The difficulty is it's not the sanme space,
all right, and M. Damari doesn't renenber what his
client's physical facilities are |ike.

VR. DAMARI : No, wait, |I'mnot going
to all ow soneone el se to characterize what |I'm
sayi ng.

CHAlI RPERSON GRI FFI S: Let ne be clear.

We're just tal ki ng about 4225.
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MR. BARDI N: That's all |I'mtalking

about .

CHAI RPERSON GRI FFI S: And you're
saying that this is a totally different space?

MR. BARDI N: 4225, right, is a
property adjacent to 4221. And on 4225 there is a
filling station with a food nmart which occupi es
nost of the space and just south of there's a
little separately doored, separately entered office
for the business that is conducted in the basenent
of the parking, former parking garage and now it's
the auto repair garage at 4221. And they are
i ntegral one busi ness. They are not across an
alley fromeach other. They are adjacent. There's
a public alley behind, right, and there's just a
little space. There's al so sonebody el se has a
busi ness going on there for selling used cars.

A Certificate of Cccupancy for a
filling station and what ever comnes incidentally
with the filling station, whether it's fixing your
tire or replacing your windshield wi per, that's not
going to be the kind of heavy work that is marketed
through the little office adjacent to the filling
station on the 4225 property.

In any event, M. Chair, Commi ssioner
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Perry has put together again an extensive |ist of
former docunents which, frankly, tell a very
different story fromthe recollection you hear and
the Court of Appeals heard. She's given it to you,
she's given it to M. Damari.

MR DAMARI : | have never seen it.

MS. PERRY: It's this one. You had

one sitting on the table a m nute ago.

MR. BARDI N: "Il give it to you right
nNow.

MR DAMARI : That's anot her issue that
t hese are, you know, | nmean | don't know what's
required under the regs. | know I served ny
proposed exhi bits upon the ANC |'ve not received
anyt hi ng.

MS. PERRY: | would Iike to--

CHAlI RPERSON GRI FFI S: Hol d on.

MR DAMARI : | mean the--

CHAlI RPERSON GRI FFI S: | don't
understand. So what's the point of the docunent?

MR. BARDI N: I'"d just like to enter it
in evidence in case you recess this hearing and
possibly go into the whole litany that we've heard
out of the appellant they want to do so the ANC

does not have to give them |'mnot asking that
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you admit it in evidence today--

CHAlI RPERSON GRI FFI S: Good. M.
G een?

MR GREEN Yes. M. Chairman, |
just want to enphasize one thing with regard to the
Certificate of COccupancy that the agency saw fit to
revoke. The description of use is an autonotive
service center and |'d point out again that,
pursuant to 11 DCMR 3203. 8A the use shall be
designated on a Certificate of QOccupancy in terns
of the classification that's established by this
title.

CHAI RPERSON Rl FFI S: Are you arguing
the nerits of the appeal ?

MR, GREEN: No, |I'mjust saying that
this appeal shouldn't be here. |'msaying that as
far as this, well, you know hey too nmuch C uck U
don't know. No, the point I"'mtrying to make is
sinply this. The agency was proper or exercised
proper effort under the zoning administrator to
revoke this thing.

Now what we have is a situation whereby
the appellant is trying to bootstrap hinself again
before the Board to keep his client in business, as

t hey' ve been doing for the |last 16 years.
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What we have is a situation that is
si nply humbuggi ng this Board, and that shoul dn't
be.

CHAlI RPERSON GRI FFI S: Ckay. | think
understand your position. | see it this way and |
think we can nove ahead and Ms. Perry | think we
absol utely appreciate there is sonme, well there it
i S.

W have actually two requests for
appeal all wapped into this one. The cover appea
of course was nade on August 4, 2005 which only
stated 4221 Connecticut Avenue, N W | don't see
anyt hing that woul d persuade ne that we woul d nove
ahead with an appeal on 4221 Connecticut Avenue.

However, the second exhibit al so nade
on August 4, 2005 is the appeal of revocation of
the Certificate of Cccupancy 33914 and it states
4225 Connecticut Avenue. | think that that has
been provided at this point jurisdictional mnerit
and | think that we should note with the tine set
this for a continued heari ng.

| don't think that we would retract our
direction in terns of review ng the substantive
per suasi veness of that appeal, but we wll

certainly hear it unless it is withdrawn. M.
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Mtten?

M5. M TTEN: I would ask just to help
us keep it all straight that there be two case
nunbers gi ven because we're going to dispatch with
t he appeal on 4221 in one way and we wi |l dispatch
with 4225 another way. And if they both have the
same appeal nunber, when we go back over this at

some point intinme it's going to be very confusing.

CHAlI RPERSON GRI FFI S: | think that can
be done. 1'mnot sure howto do it as we don't--

VR. DAMARI : Let ne just state one
thing for the record. |1'mnot going to disagree

with your statenent that you don't have
jurisdiction over 4221, I'mnot going to argue it
but I'mnot waiving any right to dispute, just for
the record. I'mnot saying | wll.

CHAlI RPERSON GRI FFI S: Ckay.

VI CE CHAI RPERSON M LLER: I just want
toclarify, this gets to the nmerits but just so |
can figure out where we're going. Am| correct,
M. Crews, that you revoked the Certificate of
QCccupancy as a result of the Court of Appeals
deci sion or is there another reason?

MR, CREWS: Wll certainly for 4221 it

was on the basis of that and to a certain extent to
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4225 if you | ook at footnote No. 5 in the Court of

Appeal s deci si on which tal ks about that
petitioner's Cof Odid not conply with the

requi renent that the use shall be designated on the
Certificate of Qccupancy in terns of a use
classification that is established by the title.

In other words, Section 3203. 8A.

So to that extent obviously that was a
footnote or whatever and not necessarily argued but
| think that it bodes well | think that that's a
reasonabl e and correct interpretation of the zoning
regul ations and it's certainly sonething that since
|'ve been here that we've been trying to do, is
make sure that the description of use on the
Certificate of COccupancies that we're issuing are
actual use classifications established by the
title.

VI CE CHAlI RPERSON M LLER: Ckay. And
I"mnot sure what letter you wote, | don't think
that's in the record, but just to be clear | think
at this point is it out there, your reasons for
revoking in which case M. Danari can then address
what the error is?

MR, CREWS: Right. Well and | did

explain that and if the Board would |like |I'd be
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willing to offer the letter into the record I
guess. It's just that counsel wote a letter to ny
predecessor asking well what uses can we, or what
activities can we do under this use, autonotive
service center

And | basically said that since that is
not a use classification established by the title
there are no uses and it's not appropriate to have
a Certificate of Occupancy with that use on it.
And that | was offering because we want to bring
people into conpliance, to neet with them and work
and see what they want to do there and whet her or
not with an appropriate use classification for that
zoning district that they can do what they want to
do. And if not we will tell themno and then they
can appeal that decision, or if we say yes to
sonet hi ng and t he nei ghbors don't agree then they
can appeal that decision.

VI CE CHAlI RPERSON M LLER: Thank you.

MR. BARDI N: A propos of the vice
chair's question, ny copy of the Court of Appeals
deci sion is dated February 2006. My copy of the
former zoning admi nistrator's revocation order is
dat ed August 2005.

CHAI RPERSON GRI FFI S: There is it.
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kay. | think we're fairly clear and | et ne just
hear fromthe Board in terns of whether | correctly
stated the position in terms of 4221 Connecti cut
Avenue, that would nean that that woul d not be part
of the continuation if we could have a notion on
that. Let's do that.

M5. M TTEN: Al right. Since we
only have one nunber, as to appeal No. 17444 the
portion of the appeal that applies to 4221
Connecti cut Avenue and relates to the revocation of
the Certificate of Cccupancy 33951, | would nove to
deny the appeal as it relates to that Cof Oin
that | ocation for lack of jurisdiction.

BOARD MEMBER MANN: Second, M. Chair.

CHAI RPERSON Rl FFI S: Is there any
further discussion? Very well. If there's no
further discussion--

VI CE CHAI RPERSON M LLER: I just want
to clarify sonething because the Court of Appeals
has deci ded t hose issues?

MS. M TTEN: Well, there are due
process issues that are not properly before the
Board based on the Koharas case that you nentioned
and per haps ot hers.

CHAI RPERSON GRI FFI S: Ckay.
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VI CE CHAI RPERSON M LLER: | woul d

concur on that.

CHAlI RPERSON GRI FFI S: Excel | ent.
Anything el se? Very well we do have a notion and a
second and all in favor signify by saying aye.

(Ayes.)

CHAlI RPERSON GRI FFI S: Opposed?
Abst ai ning? Very wel | . Then noving on to 4225
Connecti cut Avenue, and to be clear on this we are
receptive to the nmerits on this except to those
el enents and factual elenments that we needed to
clarify the position of the appeal. | believe that
this would be proper to continue this, noting that
with time restraints for this evening we need to
set this for a new date. Ms. Bail ey, whenever
you' re ready.

MS. BAI LEY: M. Chairman, are you
| ooking for a date for the continuance? V.
Chai rman, are you | ooking for an entire afternoon
or did you want to tag it along with other cases?

CHAlI RPERSON GRI FFI S: I think we'll
call it first in the afternoon.

MS. BAILEY:  June 13'"?

CHAlI RPERSON GRI FFI S: I think we've --

hadn't we decided to keep that entire day?

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS
1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C. 20005-3701 www.nealrgross.com




10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

271

MR, MOY: That was just tentative.

CHAlI RPERSON GRI FFI S: Ckay. \What
about the 25" of July?

VI CE CHAI RPERSON M LLER: Just for our
know edge, is the business operating now?

MR DAMARI : | have no reason to think
it isn'"t, let me put it to you that way.

MR. BARDI N: The busi ness is operating
| was there this norning.

VI CE CHAI RPERSON M LLER: Do you have
a comment on that?

MR. BLUM Did you vote to dism ss
42217

VI CE CHAI RPERSON M LLER: Yes.

MR. BLUM | apol ogize. | just wanted
t o doubl echeck that you voted to dismss 4221.
They won't be operating |ong.

VI CE CHAI RPERSON M LLER: Ckay. Thank
you.

MR BARDI N: M. Chairman, could I
correct a mstake that | nade on the record.

As M. Damari said there is a small
all ey between 4221, a big office building, and the
filling station. There is an alley, | would think

is a larger public alley paralleling Connecticut
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behi nd the two. And physical ly what happens is
you bring your car into this little office and the
peopl e who run this business drive it to the big
all ey below the entrance to the-

M5. PERRY: It's private.

MR. BARDI N: VWl maybe it's a private
alley but in any event they drive the car down to
t he basenent parki ng garage, repair garage,
what ever you call it, of 4221 through the bigger
all ey paralleling Connecticut. | think it was
correct in stating that there is an alley, a cut
t hrough drive alley between office, it's not a big
alley, it's a private alley.

M5. PERRY: It's a private alley.

MR. BARDI N: It's a private alley, |
t hought the one behind it paralleling Connecticut
is a public alley.

CHAlI RPERSON GRI FFI S: Excel | ent.
Wiere did we | eave of f then datew se?

MR, MOY: M. Chairman, you had
suggested the afternoon of July 25. As you know
the Board usually likes to schedul e one appeal on
that day so that would give you two and staff would
suggest then if that's not do-able then we nove it

to the nonth of Septenber, say possibly the
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earliest the 19'"

CHAlI RPERSON GRI FFI S: Ckay. The 19'"
of Septenber, first in the afternoon?

MS. PERRY: M. Giffis, if | my.
Qur nei ghborhood has been waiting 16 years to get
justice and due process in these cases. That's the
servi ce space. But we've also tried for
enforcenent on 4225 in the packets and |'ve raised
it at every one of these neetings that we' ve had.

If there's anything sooner we woul d
appreciate it. | nean M. Damari nade the conment
that you know we didn't give himdocunents. The
ANC filed its resolution on tine. |In fact, we
filed it early with the Board. W filed it today
whi ch you know is just a history of the docunents
on 4225. Al |'ve gotten is fromM. Danari is a
| aundry list of what he nay or may not present.
And the ANC woul d Iike sonmething a | ot nore
specific, so we al so know what argunents to come in
prepared to testify to.

CHAlI RPERSON GRI FFI S: Ckay.

M5. PERRY: And M. Damari had, we got
notice of this hearing seven nonths ago for today.
There was plenty of time to nmake these due process

argurments and everything so we can cone here
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prepared today and | think what I'masking is for
some kind of an expedited hearing if at al
possi bl e bef ore Septenber.

CHAlI RPERSON GRI FFI S: Right. There's
two things and | do appreciate in processing this
previously we were well aware--

VR. DAMARI : | just want to say one
thing. |1'mnot going to address those issues.

CHAlI RPERSON GRI FFI S: No, | know
you' re not.

VR. DAMARI : " mnot but, you know, ny
silence should not be construed as any sort of
agr eenent .

CHAlI RPERSON GRI FFI S: And it isn't. |
understand that. But let's nmake clarity for
everyone involved in this. First of all, | think
it's appropriate to allowthe time (1) so that we
don't run into a situation |ike today where we're
actual ly having you up to deal with issues at four
o' clock. Let's set a date where we know we can fit
you in and be timely when we call.

Secondly, it affords enough tinme to do
two things. Either figure out a circunstance that
is anmenable or to fully prepare the preci se appea

whi ch we' ve now defined. And that definition goes
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solely to 4225 Connecticut Avenue, revocation of
the Certificate of Qccupancy. So when we return,
it's possible that we will return and when we
return we will be hearing the case presentation of
the error in its revocation.

Wth that, | don't think that we need
to state anything nore except with all this
di scussion rather of use, programand |ocation, it
will be absolutely stunning to nme if no one puts a
site plan in that can graphically illustrate that
because taking all of our time to try and tell us
what's out there will not be productive.

So with that, | don't think that we
need to have any other instructions on that and
let's just reiterate. What | amgoing to do is ask
for afiling, a prelimnary filing before the
Sept enber date, we can set that off for two weeks,
as specific as you can be and detail is going to be
appropri at e. It will at m ninmuminclude the

preci se el enent of which is being asserted to be in

error, and that will obviously formthe basis of
all the discussion of the evidence that will be
present ed.

Ms. Bailey, if you wouldn't mnd, the

date we picked for the next hearing?
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MS. BAI LEY: Sept enber 19'" M.

Chairman, first in the afternoon.

CHAlI RPERSON GRI FFI S: Excel | ent.
Thank you. And two weeks prior to that woul d be?

MS. BAI LEY: Two weeks prior to the
19'" of Septenber is Septenber 5'"

CHAlI RPERSON GRI FFI S: Excel | ent.

MS. PERRY: Just so you know, M.
Giffis, we'll have to do an ANC resol uti on and
send it in to you probably closer to the seven days
because we only neet on the third Mondays of each
nont h. And if we're not going to get the
docunents until September 5" it will only give us-

CHAlI RPERSON GRI FFI S: Earlier?

MR,  BARDI N: Yes.

CHAlI RPERSON GRI FFI S: Ckay. Wl
let's set that then, let's get that filing into the
record. You neet on when?

M5. PERRY: The third Mondays of the
nmont h.

VI CE CHAI RPERSON M LLER: Do you neet
i n August ?

M5. PERRY: Not normally unl ess we
have to, but if | don't have the docunent, you

know, we can call a special neeting but | hate to
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ask the comm ssioners to do that in August when
it's our only nonth off.

VR, DAMARI : You can have it by July
15",

CHAlI RPERSON GRI FFI S: There it is.

MS. PERRY: There it is so we can have
our resolution--

CHAlI RPERSON GRI FFI S: Excel | ent.

M5. PERRY: Thank you M. Danari .

CHAI RPERSON GRI FFI S: Anyt hi ng el se we
need to address today?

MR. DAMARI : The 17'" i s a Monday.

CHAlI RPERSON GRI FFI S: Ckay. 17'" then
is the Monday. That'll be it. Thanks. Very well.
Any ot her procedural questions? Thank you al
very much. W do appreciate it. Does anyone have
ot her business to report this afternoon. Thanks
very much and we're now adj our ned.

(Wher eupon, the above-entitled public
neeti ng, having been concluded, went off the record

at 6:01 p.m)
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