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P-R-O-C-E-E-D-I-N-G-S1

10:00 a.m.2

CHAIRPERSON GRIFFIS:   Today is the 25th3

of April 2006, Public Meeting, our morning session4

of the Board of Zoning Adjustments of the District5

of Columbia.   My name is Geoff Griffis,6

Chairperson and joining me today is the Vice-Chair7

Ms. Miller. Representing the National Capital8

Planning Commission is Mr. Mann.   We are expecting9

Mr. Etherly momentarily.  He's been a little10

delayed and he will join us.  11

I do not believe we'll have a Zoning12

Commissioner with us this morning.  However, we13

will certainly welcome them if they do show.   14

That being said, a couple of very15

important things in my opening remarks just to let16

you know all know how our proceedings will17

progress, and also very important information that18

you should be aware of.   19

First, copies of today's Agenda are20

available for you.  They are located at the table21

as you enter into the hearing room and you can pick22

one up and see where you are in the chronology.  We23

will get through all that which is on our schedule24

for this morning's session.  25
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Additionally, I would ask that everyone1

turn off cell phones and pagers, Blackberries and2

beepers at this time because it will disrupt our3

transmission and it's very important our4

transmission.  And why is that?  5

       First, the court reporter sitting to my6

right is creating the official transcript.  That7

official transcript is the official record of our8

hearings and our applications.  That will need to9

be complete and there are several attendant things10

that I will go through with that.11

We are also, I'm happy to say, being12

broadcast live on the Office of Zoning's web site.13

So, as you are presenting, not that people around14

the world are going to be watching but don't be15

nervous, it's okay.  We'll walk you through it and16

make sure that all the important information comes17

into the record.  18

And that's really the importance of19

these opening remarks.  Everything you say must be20

said into a microphone, it must be on the record. 21

The record that we're creating today is what the22

Board will in fact be deliberating and deciding on. 23

Anything outside of the record will not be taken24

into consideration or will not base its decision on25
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that in any way, shape or form.1

So, if you say a comment in the back of2

the hearing room, don't expect that to be part of3

the record.  The important thing is to come4

forward, make yourself comfortable and speak into5

the microphone.  6

            When you do, the first time you address7

the Board I'm going to ask that you state your name8

and address for the record, then we can proceed9

with all the important testimony that you will10

provide us. 11

Prior to coming forward, I would also12

ask that you fill out two witness cards.  Witness13

cards are available in front of the table where you14

will provide testimony.  They're also available15

where you entered into the hearing room.  Those two16

cards go to the court reporter sitting to my right,17

and of course that is so that we spell your name18

correctly.19

That being said, our order of procedure20

for special exceptions and variances is as follows.21

First, we hear from the applicant,22

presentation of their case.  Secondly, we'll hear23

any government reports attendant to the24

application, the Office of Planning, Department of25
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Transportation, etc.  Third, we'll hear from the1

Advisory Neighborhood Commission in which the2

property is located.3

  Fourth, we'll hear persons or parties 4

in support of an application; fifth will be the5

persons parties in opposition to an application. 6

And sixth, finally, we call back the7

applicant and allow them time to present any8

rebuttal witnesses, rebuttal information or closing9

and summation remarks. 10

Cross examination is allowed by parties11

and the applicant in a case.  We do have extensive12

rules and regulations outlining how cross13

examination is to take place, we're not going to go14

through all those but we'll deal with it if it is15

required specifically in each individual case.  16

    However, it should be noted that the17

ANC within which the property is located is18

automatically a party in this case and therefore it19

does participate as a full party and will therefore20

be participating in cross examination as they see21

and deem fit. 22

As I have said, we are creating a23

record before us today in all of these cases, and24

at the conclusion of our hearings we will close25



8

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

that record.  It should be fully understood that at1

the closing of the record, no other additional2

information is taken into the record.  3

So the importance of course again is to4

state everything that you want to be taken into5

consideration which is within the jurisdiction of6

the Board during the hearings, or to have that7

submitted in writing.8

    The Board at times requests additional9

information that we see as not coming forth during10

our hearings.  We will be very specific on11

information that is to be submitted into the record12

and we will also be very specific as to when that13

is required to be submitted into the Office of14

Zoning.15

The Sunshine Act requires that this16

Board conduct its hearing in the open and before17

the public and that's what we are about to embark18

on.19

 We do enter into executive session both20

during and after hearings on cases, and this is21

used for purposes of deliberating on cases, but22

mostly just for reviewing the record and the facts23

in this case.   Our executive sessions are in24

accordance with our rules, regulations and25
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procedures.  It is also in accordance with the1

Sunshine Act. 2

At this time I'm going to say a very3

good morning to Ms. Bailey, who's with the Office4

of Zoning, sitting on my very far left.  Ms. Rose,5

also with the Office of Zoning and Ms. Glazer with6

the Office of the Attorney General with us.  Mr.7

Moy will be in and out, also with the Office of8

Zoning.9

I'm going to ask everyone that is10

anticipating presenting to the Board any testimony11

or address to the Board, if you would please stand12

and give your attention to Ms. Bailey she's going13

to swear you in. 14

MS. BAILEY:   Would you please raise15

your right hand.  Do you solemnly swear or affirm16

that the testimony that you will be giving today17

will be the truth, the whole truth and nothing but18

the truth?  19

CHAIRPERSON GRIFFIS:   Excellent. 20

Thank you all very much.  We appreciate that.  With21

that, we can move to preliminary matters.22

Preliminary matters are those which23

relates whether a case will or should be heard24

today.  Request for postponements, continuance,25
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withdrawals, whether proper and adequate notice had1

been provided, these are elements of preliminary2

matter, meaning the Board should take them up prior3

to calling a case.  4

If you have a preliminary matter for5

the Board's attention I'd ask you to come forward,6

have a seat at the table in front of us as an7

indication of having a preliminary matter.  I'm8

going to ask Ms. Bailey first if she's aware of any9

preliminary matters for the Board's attention.10

MS. BAILEY:   Mr. Chairman, Members of11

the Board and to everyone, good morning.  There are12

preliminary matters that are associated with a case13

specifically but one in particular I would like to14

bring to the Board's attention, and that is for15

Application No. 17460, and the applicant in this16

case is requesting a postponement, sir. 17

CHAIRPERSON GRIFFIS:   Excellent. 18

Thank you very much.   Good morning sir. 19

MR. SPALDING:   Phil Spalding.  I20

reside at 1929 13th Street and I represent ANC-1B21

and it is that request for continuance in case22

17460.  23

CHAIRPERSON GRIFFIS:   Okay.  Good. 24

Yes?25
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MR. GOLDBLATT:   David Goldblatt with1

Arnold & Porter, 555 12th Street regarding the2

application for 17460.  3

CHAIRPERSON GRIFFIS:   Okay.  And you4

put the letter in this morning, is that correct,5

asking for a postponement? 6

MR. GOLDBLATT:   Yes. 7

CHAIRPERSON GRIFFIS:   Okay.  And the8

issue is that there was a report from the Office of9

Planning that you want to spend more time10

addressing the elements?11

MR. GOLDBLATT:   Yes.12

CHAIRPERSON GRIFFIS:   Okay.   Mr.13

Spalding, position?14

MR. SPALDING:   We have no objection.15

CHAIRPERSON GRIFFIS:   I see.  Okay.  16

Is anyone else here attendant to the Application17

17460?  Persons that were anticipating providing18

testimony to give your opinion about continuing19

this?    20

Not hearing any additional individuals21

present for questions.  Ms. Miller? 22

VICE CHAIRPERSON MILLER:    No.  I just23

note in the letter that it seems that they may be24

exploring a developmental alternative, is that25
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correct?1

MR. GOLDBLATT:   Yes. 2

VICE CHAIRPERSON MILLER:   Okay.  3

CHAIRPERSON GRIFFIS:   What does that4

mean?  You mean you'll change the project?5

MR. GOLDBLATT:   During our discussions6

on it last Thursday, OP brought up changing the7

variance request and we need to look into talking8

to our architect about what that would do to the9

building.10

CHAIRPERSON GRIFFIS:   Okay.   So it11

would be changing substantially the application?12

MR. GOLDBLATT:   Yes.13

CHAIRPERSON GRIFFIS:   Okay.   Very14

well.   I don't see any difficulty in setting this15

off for additional time.  I think that they've16

obviously brought up some critical issues that it's17

well worth taking a little bit of time and18

addressing and making sure that it can go forward.  19

There it is.  Proposed dates?20

MR. GOLDBLATT:   Some time this fall21

would be fine with us, September/October. 22

CHAIRPERSON GRIFFIS:   Very good.  Some23

time this fall?   Okay.  Ms. Bailey, what do you24

have?25
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MS.  BAILEY:   For this fall the Board1

is open Mr. Chairman.  September 12 in the2

afternoon or in the morning.  3

CHAIRPERSON GRIFFIS:   Really that far4

off?5

MR. GOLDBLATT:   Far?  6

CHAIRPERSON GRIFFIS:   I mean I'm not7

questioning that, sure, we can fit that in. 8

MR. GOLDBLATT:   Well, we just need9

some time to talk to our architect.   We have10

timing issues and it just would make it easier for11

us.  12

CHAIRPERSON GRIFFIS:   Okay.  Fine by13

me.  How about the 19th of September? 14

MR. GOLDBLATT:    In the morning or15

afternoon?16

CHAIRPERSON GRIFFIS:   I think we can17

set this in the morning.  Mr. Spalding, do you have18

a problem with that? 19

MR. SPALDING:   No difficulty. 20

CHAIRPERSON GRIFFIS:   Excellent. 21

Okay.  As there's no difficulty for the applicant22

we'll set that first in the morning on the 19th23

September, still under 2006.  We look forward to24

seeing you back then. 25
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MR. SPALDING:   Thank you very much.  1

CHAIRPERSON GRIFFIS:   Excellent and2

thank you.  Okay.  Any other preliminary matters3

for the Board's attention?  4

MS. BAILEY:    Not from staff, sir. 5

CHAIRPERSON GRIFFIS:   Excellent.  They6

why don't we move ahead with the next case.7

MS. BAILEY:   Application No. 17462 of8

Patrick McManaman and Mary Peters, pursuant to 119

DCMR 3104.1, for a special exception to allow an10

addition to an existing single-family dwelling11

under section 222, not meeting the lot occupancy12

requirements under section 403, and nonconformance13

structure provisions under subsection 2001.3.  The14

property is on R-1-B and it's located at 465015

Warren Street, N.W., Square 1554, Lot 38.   16

CHAIRPERSON GRIFFIS:   Excellent.   If17

you would just state your name and address for the18

record.19

MR. MCMANAMAN:   Patrick McManaman,20

4650 Warren Street, N.W.  21

MS. PETER:   Mary Peters, 4650 Warren22

Street, N.W.  23

CHAIRPERSON GRIFFIS:   Excellent. 24

Thank you very much and a very good morning to you25
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and I understand that you also have, or I see you1

have a representative also.  If you would just2

state your name and address for the record.  3

MR. PALLOMINY:   Yerko Pallominy.4

CHAIRPERSON GRIFFIS:   I'm going to ask5

you to turn your microphone on.   There is it. 6

MR. PALLOMINY:   Yerko Pallominy, 70587

Spring Place.  8

CHAIRPERSON GRIFFIS:   Excellent. 9

Good.  This is an incredibly complete file.  It's a10

section 223 special exception.  The Board has11

reviewed it and gone through all the details in it. 12

I would ask you if you want to just stand on the13

record and give you an opportunity to make short14

opening remarks if you would like.  15

MR. MCMANAMAN:   Okay.  Good morning. 16

We are trying to finish our attic and you can see17

on the picture, on the left, is what we have today18

and on the right is what we hope to accomplish. 19

It's a space that we don't really use right now,20

we'd like to make it two rooms, hopefully bedrooms. 21

We've spoken with our neighbors.  I've22

actually taken the drawings around to all of our23

immediate neighbors and I've had no opposition. 24

Everyone's been pretty excited so far.  25
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CHAIRPERSON GRIFFIS:   Excellent.  And1

in talking with your neighbors or anyone else, have2

you had any indication or are you aware of3

anything, are you aware of any opinion that these4

additions of dormers might impair the use,5

enjoyment, privacy of your adjacent neighbors?6

MR. MCMANAMAN:   No. 7

CHAIRPERSON GRIFFIS:   Anything that8

would impair the light and air that get to the9

adjacent properties?10

MR. MCMANAMAN:   No. 11

CHAIRPERSON GRIFFIS:   Do you think12

that this is in character with the architectural13

qualities of the block?14

MR. MCMANAMAN:   Yes. 15

CHAIRPERSON GRIFFIS:   Anything else?  16

MR. MCMANAMAN:   We've spoken with the17

ANC and I'm not sure if you've received that18

letter.  19

CHAIRPERSON GRIFFIS:   We have it I20

believe.  21

MR. MCMANAMAN:   Okay.  22

CHAIRPERSON GRIFFIS:   No we don't. 23

We'll get to that, not to worry.   Okay.  Anything24

else at this point? 25
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MR. MCMANAMAN:    No sir. 1

CHAIRPERSON GRIFFIS:   Any questions2

from the Board?   Very well, let's move ahead and3

welcome the Office of Finance for this, they also4

put in an excellent report on this application.  5

It does need to be waved into the record as my6

indications that I've taken the comments of7

opposition have taken Exhibit No. 22 into the8

record.   The Board will move ahead under rules and9

regulations B-  Good morning sir. 10

MR. MORDFIN:   Good morning Mr. Chair11

and the Board.  Is it my turn?12

CHAIRPERSON GRIFFIS:   It is.  13

MR. MORDFIN:   Well, the Office of14

Planning recommends approval for application 1746215

under section 223.  The dormers will not be on the16

existing roof line, resulting in no change in the17

structure's height and overall footprint.   The18

dormers will be visible from Warren Street and 47th19

Street but will not be inconsistent with the20

general character of the neighborhood.  21

The Office of Planning has contacted22

but has not received comments from the ANC-3E nor23

the surrounding neighbors.  Nonetheless, there24

should be no significant impact given the project25
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is primarily in the interior renovation.   1

The Office of Planning therefore2

recommends approval for section 223.  3

CHAIRPERSON GRIFFIS:   Excellent. 4

Thank you very much.   Any questions from the Board5

for the application?   Does the applicant have any6

cross examination of the Office of Planning?  Any7

question of OP?   Do you have the report, do you8

have a copy of it?9

MS. PETERS:   No, I don't think so. 10

CHAIRPERSON GRIFFIS:   That's okay. 11

That's not required but you should get one.  It's12

an excellent report, good aerial photograph of your13

own house.  And there is it.  I think actually the14

introduction of the graphics, your graphics into15

the report is always very helpful and we've come to16

rely substantially on that in our review in17

preparation for the cases.   18

Very well, if there's nothing further19

from the Office of Planning.  Thank you again.  And20

we do appreciate that this is not located in an21

historic district according to my review of this22

case and address.   As indicated, ANC-3E has not23

submitted in the record -B you presented to the24

ANC, did you get a letter from them?   25
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MR. PALLOMINY:   I have a report not1

only from the agency but also from their neighbors.2

CHAIRPERSON GRIFFIS:   I think we have3

it.  Okay.  That's fine.  What else did you have? 4

MR. MCMANAMAN:    We have a letter from5

the neighbors and from the ANC.6

CHAIRPERSON GRIFFIS:   Okay.  If you7

want to put it in the record you give it to Ms.8

Bailey down at the far end and we'll take that into9

the record.   Oh, is this the same Ms. Bailey?  Is10

this what you just handed me?   Okay.  This11

property -B three to zero, a quorum being three,12

agree to approve not to oppose the application. 13

Okay.  We'll take that into the record and I'll14

pass it around to make sure the Board reviews this.15

I don't have any other report since16

this application unless others are aware or the17

applicant's aware of any.  And with that we can18

move ahead.  If there is any persons present to19

provide testimony in application 17462 please come20

forward at this time.   Persons in support, persons21

in opposition?  22

Not having any other individuals to23

provide additional testimony on this application I24

think we can move ahead to the applicant for any25
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closing or summation remarks you might have. 1

MR. MCMANAMAN:    None, other than2

clarification on when we can take the signs down.3

CHAIRPERSON GRIFFIS:   You mean our big4

orange placards?5

MR. MCMANAMAN:   Yes.  6

CHAIRPERSON GRIFFIS:    They're kind of7

nice actually.  I think they can come down now8

actually after the hearing's already been noticed9

and obviously you've now gone through it.  But with10

that I think we can move ahead unless any other11

Board members have difficulty in moving ahead with12

this today.   I think the record is entirely full13

and I would move approval of application 17462 of14

special exception under 223 for 4650 Warren Street,15

N.W.   And I would ask for a second.  16

BOARD MEMBER MANN:   Second.17

CHAIRPERSON GRIFFIS:   Thank you very18

much, Mr. Mann, I do appreciate it.  Section 223 I19

haven't said it in a long time but I think it's one20

of the most beneficial of our zoning regulations21

and that is it was written by the Zoning Commission22

in order to take into account that we have existing23

nonconforming structures, I mean many of which were24

built well before the zoning regulations were25
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adopted in this city.   And so here we have all1

these conforming.  2

This situation is very clear on that,3

not only is it the nonconformity but in order to4

adapt for the diversity of circumstances.  I think5

this falls well within the appropriate guidelines,6

as we've already established, but certainly a7

strong application under 223.  I would note that it8

doesn't comply with occupancy and it is therefore9

not a conforming structure, which again also allows10

this to come under 223 and is specifically11

addressed to 223.  12

With that, it's very clear from all the13

evidence that's been presented that adding of14

dormers and an animation of an attic level would15

not be detrimental to the surrounding area.  It16

meets the entire test and especially the section17

under which it's required to make.   18

That being said, I obviously will19

support the motion.  I'll open it up for any other20

comments.  21

BOARD MEMBER ETHERLY:   I'll just note22

for the record, Mr. Chair, that you in fact when23

most of the time when we have a 223 always make the24

statement that you made of the effectiveness of25
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that section and I agree wholeheartedly with this.1

Thank you. 2

CHAIRPERSON GRIFFIS:   Excellent. Thank3

you very much Mr. Etherly.  Always precise on the4

record.   If there's no other comments from the5

Board, or any other comments.  I ask the Board to6

respond by saying aye.  7

(Ayes.) 8

CHAIRPERSON GRIFFIS:   Opposed?  9

Abstaining?   Very well.  Why don't we record the10

vote, Ms. Bailey. 11

MS. BAILEY:   Sure Mr. Chairman.  The12

vote is recorded a 4-0-1 to approve the13

application.  Mr. Griffis made the motion, Mr. Mann14

second.  Mrs. Miller and Mr. Etherly are in support15

and we don't have a zoning commission member with16

us at this time.17

CHAIRPERSON GRIFFIS:   Excellent. 18

Thank you very much.   And unless there's any19

opposition, I think we can waive a rules and20

regulations and issue a summary order on this. 21

MS. BAILEY:   Thank you, sir. 22

CHAIRPERSON GRIFFIS:   Not knowing any23

opposition we'll do that.  Very well.  Thank you24

very much.  Enjoy it. 25
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MR. PALLOMINY:   Can we B- will you1

reach a decision today or one week from today?  2

CHAIRPERSON GRIFFIS:   We have just3

issued a bench decision and a summary order.  I4

would imagine it will be issued today. 5

MR. PALLOMINY:   And we'll get like a6

report or something signed so we can present to the7

D.C. area?8

CHAIRPERSON GRIFFIS:   The best9

situation would be to walk across the hall and talk10

to the front desk there and then we'll indicate11

when you're going to actually get the issuance of12

an order.  13

MR. PALLOMINY:   Thank you very much.14

CHAIRPERSON GRIFFIS:   Good.  Thank you15

very much.   With that let's move ahead.   16

MS. BAILEY:   Application No. 17469 of17

Emerging Capital Properties LLC, pursuant to 1118

DCMR 3103.2 for a variance from the lot occupancy19

requirements under Section 772, a variance from the20

residential recreation space under section 773, a21

variance from the open court with requirements22

under section 776, and a variance from the23

nonconforming structure provisions under subsection24

2001.3.  This is to allow an addition to a proposed25
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four unit apartment building.1

The property is zoned C-2-A and it's2

located at 241 Florida Avenue, N.W., Square 3098,3

Lot 63.  4

CHAIRPERSON GRIFFIS:   Excellent. 5

Let's just have you introduce yourselves for the6

record.  7

MR. SCHUPP:   Good morning.  My name is8

Michael Eric Schupp, residing at 10010 Lorain9

Avenue in Silver Spring.  10

MR. MAIGNAN:   Good morning.  My name11

is Peter Maignan, 8181 Professional Place, Suite12

205, Landover, Maryland.  13

MR. HEISEY:   Joel Heisey, 1516 12th14

Street, N.W.  15

CHAIRPERSON GRIFFIS:   Okay.  And who's16

who?  17

MR. SCHUPP:   I'm a managing member of18

Emerging Capital Properties.  19

CHAIRPERSON GRIFFIS:   Okay.  20

MR. MAIGNAN:  I represent Emerging21

Capital Properties. 22

CHAIRPERSON GRIFFIS:   Excellent.23

MR. HEISEY:    And I'm the designer for24

the property.  25
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CHAIRPERSON GRIFFIS:   Perfect.   Go1

ahead.  2

MR. NAIGNAN:   Well, thank you very3

much for taking the time to meet and hear us today. 4

We're here on a petition for a variance and I5

believe that follows a complete -B we filed our6

petition on December 12, 2005 requesting the7

variance.  We also filed a petition requesting an8

expedited hearing.   9

The expedited hearing was granted.  We10

received confirmation from the ANC-5C and they were11

in approval of the request, in fact there should be12

a letter in the file from the ANC in this case. 13

They were fine with the expedited hearing as well14

as approve the request for the variances in this15

case.  16

We also received a report from the17

Office of Planning and that report was dated April18

18th and the Office of Planning had also indicated19

that they're in agreement with the requested20

variances and there's been no -B   21

We have sought and received no22

objection from any of the neighbors.  We don't23

believe that the variance will cause any disruption24

to the character of the community.  In fact, among25
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the pictures that were provided in the Office of1

Planning's report, that entire neighborhood is2

being renovated and work is being done and in fact3

some of the pictures that show some of the4

neighbors' homes are doing exactly same type of5

work that we are requesting here.  So we believe6

that it's in conformity to include the7

neighborhood.  8

CHAIRPERSON GRIFFIS:   Okay.  I have a9

couple of quick clarifications.  First of all, we10

received a letter, Exhibit No. 26, that is a letter11

in opposition to this application.  And I don't12

know if you are in receipt of that but we should13

provide you a copy.  It was given to the Board14

today and it was stamped in as 25th of April, it15

says 2016 but I assume that's that's 2006.   And it16

is signed by a B. Benjamin, owner of 245 Florida17

Avenue, N.W.  We'll get to that in a moment but I18

wanted to make sure that you're aware of that.19

MR. MAIGNAN:    No, we weren't aware of20

that actually. 21

CHAIRPERSON GRIFFIS:   Okay.  We'll get22

to it and we'll figure out what the elements are in23

that.  And a quick clarification and I'm not going24

to spend a lot of time on this, I'm not sure you25
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were granted an expedited hearing but, be that as1

it may, I noted the letter that's in the record2

requesting that expedited hearing and I wasn't3

really sure why you thought you were unique with4

all the other difficulties that are happening in5

town with the delays and such.  6

But be that as it may, we're certainly7

glad you're here and we're ready to proceed with8

plenty and ample time today.  9

One of the comments in your opening10

statements gives me pause however.  You're here for11

a variance and of course the variance test, it's12

excellent to come in with great support, and the13

ANC of course is part of our entire record and14

something that we will look at and rely upon, as is15

the Office of Planning and their analysis.  We take16

all that into our account and then move on from17

there into our deliberation.  18

But it is very clear what needs to be19

met, and the test for the variance would be to20

establish that this is somehow unique, whether in21

property or in circumstance, that that uniqueness22

creates a practical difficulty in total compliance23

with the regulations and that, in the end, that it24

wouldn't impair the integrity of the zone plan map25
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or the public good.1

In your opening comment you said, look,2

everyone else is doing the exact same thing we are. 3

I'm not sure that substantiates your uniqueness. 4

It doesn't disregard it, it may just go to the last5

test.  6

What I would ask you to do is just lay7

out a little bit more of how this meets the test8

requirements for the variance and, in addition, the9

Office of Planning has brought up I think kind of a10

fascinating aspect and they will get into it11

further, but I want you to be aware because I want12

you to address it, is whether this would actually13

require a variance from lot occupancy based on the14

C2A with the residential requirement of the lot15

occupancy above 60 percent, even though it's maxing16

that below would this then require some relief. 17

And that's what I know.  18

MR. MAIGNAN:   I would defer to my19

architect and have my architect explain in great20

detail the various issues that we have in this21

case.  22

CHAIRPERSON GRIFFIS:   Okay.  23

MR. HEISEY:   We're taking an existing24

three-story building with basement for commercial25
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use of basement.  It was formerly a single family1

house and converting it to four condominium units.2

They are not going to change the footprint of the3

building.  We will be providing parking in4

conformity with the requirements, we're staying5

within the FAR requirements and we are staying6

within the height requirements for the property. 7

CHAIRPERSON GRIFFIS:   Good.  Two8

questions on that.  You said that this was an9

existing single family; wasn't there, am I mistaken10

that there was retail or some sort of commercial?11

MR. HEISEY:   There was a C of O for12

the first floor in the basement commercial, and I'm13

saying single family was the top three floors.14

CHAIRPERSON GRIFFIS:   I see.  All15

right.  But that's an important understanding for16

us. 17

MR. HEISEY:   It's not a single family,18

it's a mixed use building formerly with a C of O19

for commercial in the basement and residents on the20

upper floors.21

CHAIRPERSON GRIFFIS:   Good.  And the22

existing mixed used, what was the required parking23

at that?24

MR. HEISEY:   One space.25
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CHAIRPERSON GRIFFIS:   Just one.  And1

you said that it was going to comply, which is2

another question that the Board has just for3

clarification, what was provided in its existing4

condition, a compliant parking space? 5

MR. HEISEY:   Well, it was as Office of6

Planning had advised.   The existing parking space7

could be considered a compact space because that's8

what was available there and it did exist.  So that9

was the guidance that we received from Office of10

Planning.11

CHAIRPERSON GRIFFIS:   And how are you12

changing the site then to make a compliant parking13

space available?14

MR. HEISEY:   On the first floor, the15

way the building is structured or is actually16

built, there's a first floor, there's a four foot17

deck and then the second floor overhangs that deck. 18

On the first floor we're going to remove that deck19

and that gives us a full 20 foot parking space20

there.  21

CHAIRPERSON GRIFFIS:   I see.  So22

existing you could not put that parking -C where's23

the site plan on that?   Okay.  I think I24

understand.  So you have an existing compact and25
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with the removal of part of the structure and the1

overhang of the deck, you'll be able to provide the2

parking pad that will comply with the dimensional3

requirements and regulation?4

MR. HEISEY:    Yes sir. 5

CHAIRPERSON GRIFFIS:   Okay.   Good. 6

And what was the square footage of the commercial7

basement?   Just off hand?  I mean as the footprint8

of the building. 9

MR. HEISEY:   Yes.  Whatever the10

footprint of the building is.  I don't have that11

with me.   12

MR. SCHUPP:   It's plus or minus 90013

square feet I believe.   14

CHAIRPERSON GRIFFIS:   I'm sorry?15

MR. SCHUPP:   Plus or minus 900 square16

feet. 17

MR. HEISEY:   It's a smaller building18

than I would have liked it B- but yes.19

CHAIRPERSON GRIFFIS:   Okay.  20

Excellent.  Let's move ahead.   21

MR. HEISEY:   We had submitted this22

plan for the conversion.   It had been reviewed by23

the Office of Zoning and had been signed off on. 24

It had gone through all the other reviews and they25
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have all been signed off on.  And then after,1

having been in the process for four months, we were2

told that we need a variance.   So that's why we're3

here.4

CHAIRPERSON GRIFFIS:   So let me5

understand that and that's what your letter for an6

expedited hearing was kind of getting into the7

chronology of all that.  8

You put in for a permit and you're9

saying is went through the zoning administrator not10

the Office of Zoning, that the zoning administrator11

signed off on it.  You were granted a permit?12

MR. SCHUPP:   No sir.  The application13

asked zoning review for a permit, a building14

permit, and was signed off on by the representative15

from zoning.  I don't remember who it was.16

CHAIRPERSON GRIFFIS:   Okay.  But you17

still didn't, you still weren't issued a permit so18

it was still down there?19

MR. SCHUPP:   Correct. 20

MR. HEISEY:   It was at the final21

stage, the structural engineer.  He had no22

structural comments.  He was administratively23

checking the paperwork Office of Zoning had24

forgotten, or not Office of Zoning, the zoning25
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administrator had forgotten to stamp the drawings. 1

He had requested the drawings be stamped. 2

CHAIRPERSON GRIFFIS:   Got you.3

MR. HEISEY:   And a different reviewer4

now, four months into the process, reviewed it and5

said you need a variance.  So that's why we're6

here.7

CHAIRPERSON GRIFFIS:   Okay.  There it8

is then.  Okay.  What else?   9

MR. HEISEY:   I mean as far as the10

actual building application, like I said from my11

understanding of the current zoning laws and12

current practices what had been approved, this13

building was in compliance and also I believe there14

will be no harm or detrimental effect.  15

CHAIRPERSON GRIFFIS:   But you're not16

presenting a case that you shouldn't be here? 17

You're presenting a variance case, correct?18

MR. HEISEY:   Yes.   Yes.  19

CHAIRPERSON GRIFFIS:   This building is20

noncompliant to lot occupancy under 772, so I'm not21

sure why you would think that you could put an22

addition on top of the building that's23

nonconforming. 24

MR. HEISEY:   Well, with current25
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practices in the neighborhood, there were no1

comments through the first round of reviews from2

the zoning administrator.  They never said anything3

in current practice.  I have six other buildings4

within four blocks of this that the exact same5

thing was done that were approved.  I was going by6

current practice.7

CHAIRPERSON GRIFFIS:   Okay.  8

Understood.   For this particular property and this9

particular proposal, I think, well I do not believe10

that you are incorrectly here.   I think you're11

correctly here for the relief that you're actually12

seeking and we will see if there's actually13

additional relief which I don't think will deter14

our first processing this today because it's been15

noticed for variances and we're talking all within16

variances and certainly none of the specifics or17

parameters are changing in this.   There it is18

then.   Anything else?  19

MR. MAIGNAN:   Well, to be clear we20

agree that we should properly be here, it's just21

that we're trying to give the Board a background, a22

procedural background as to how we got here. 23

CHAIRPERSON GRIFFIS:   Sure. 24

MR. MAIGNAN:   We believe that with in25
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the practices in the community, that this was not1

one that needed a variance but, when we brought to2

our attention, we followed the proper procedure and3

brought it in for a variance and are now requesting 4

variance and believe that the variance if granted5

would not cause any -B   6

CHAIRPERSON GRIFFIS:   Agreed.  7

MR. MAIGNAN:   The only other issue is8

that a lot of the various documents here there9

appears to be some confusion as to whether we're10

asking for four variances or three variances. 11

There's a confusion there.  Well, to be clear,12

we're asking for four separate variances that are13

laid out in the C-    14

CHAIRPERSON GRIFFIS:   One might say15

three, four or five.   But go ahead, you name the16

ones that got you here.  17

MR. MAIGNAN:   Well, I mean and they're18

properly laid out in the -B   19

CHAIRPERSON GRIFFIS:   773 residential20

rec space, correct?21

MR. MAIGNAN:   Correct.  22

CHAIRPERSON GRIFFIS:   776.3 with BB 23

2001.3 of course is the addition of nonconforming24

structures.   Do you think you're for 77225
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occupancy? 1

MR. MAIGNAN:   Well yes, because I2

believe the Office of Planning report.  3

CHAIRPERSON GRIFFIS:   Right.  4

MR. HEISEY:   I thought that was one of5

the original ones allowing the addition as well.  I6

thought they were together. 7

CHAIRPERSON GRIFFIS:   Yes, well it's8

an interesting, the Office of Planning and I don't9

want to steal their thunder and I won't go into10

this.  But what they're bringing up the issue of is11

yes, you're conformant for lot occupancy, but12

they're saying you actually need a relief from lot13

occupancy because the top floor that you're putting14

on doesn't comply with the-B  15

MR. HEISEY:   No, I understand exactly.16

What I'm saying is when the application was made I17

thought that you were going to get them.  18

CHAIRPERSON GRIFFIS:   Got you.  19

MR. HEISEY:   And I don't think we're20

objecting to your saying we need one.  21

CHAIRPERSON GRIFFIS:   Good.  And then22

you are of the understanding that parking is not23

required of relief?24

MR. HEISEY:   Correct.25
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CHAIRPERSON GRIFFIS:   Okay.  1

MR. SCHUPP:   Sir, if I may add?2

CHAIRPERSON GRIFFIS:   Sure.  3

MR. SCHUPP:   Based on the memoranda4

that was provided to us by the zoning review5

branch, that is what we based our application on6

and we're only going with those -B and we actually7

had a conversation, Joel and I, with a Toganayer?8

CHAIRPERSON GRIFFIS:   Toganay.  9

MR. SCHUPP:   Toganay, very good,10

making specific mention of the parking because that11

was initially a stumbling block for us back in12

July.  And she told us that that was satisfied and13

that these were the items that we were to go to for14

a zoning adjustment with.   15

CHAIRPERSON GRIFFIS:   Okay. 16

VICE CHAIRPERSON MILLER:   I just want17

to follow up on that.  Do you have an understanding18

as to why it was satisfied?  I mean it sounds to me19

as if two parking spaces are required and what's20

here is one compliant parking space and one compact21

space, and I'm just wondering if you can address22

that.   23

MR. SCHUPP:   When given to initial24

zoning review, it was identified that we would have25
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insufficient parking space.   Based upon a1

recommendation from a member of the Office of2

Planning they suggested that we utilize the3

existing Certificate of Occupancy for the4

commercial space in the basement that would allow5

us to have a compact space, and then to provide a6

full space along with that.7

The logistics of the dimensions of the8

property make it difficult to get two full spaces9

anyway.  You require 18 feet in width and the10

property itself is 17.46.  So ideally we're looking11

at two full-sized spaces less six inches.   12

VICE CHAIRPERSON MILLER:   Thank you.  13

CHAIRPERSON GRIFFIS:   Okay.  Anything14

else?   The discussion of the area in front of the15

building that might be animated for residential16

recreation in the use.  Is there any idea or17

intention on that space? 18

MR. SCHUPP:   I had a conversation with19

Mr. Jesicu from the Office of Planning a couple of20

weeks back.  Because of the nature of the location21

of the property, it's on Florida Avenue, there's a22

bus stop right at the front door, I think that23

recreational space right there is not truly viable. 24

I'm not sure that anyone's going to have cook-out25
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there in the 200 square feet that are available1

fronting Florida Avenue and the bus stop.  2

CHAIRPERSON GRIFFIS:   What are you3

going do with it?  4

MR. SCHUPP:   I'm not sure yet, sir. 5

CHAIRPERSON GRIFFIS:   What are your6

options?7

MR. SCHUPP:   My options are to build a8

retaining wall to keep the traffic from the people9

waiting for the bus at bay.  To leave this space10

open.  Those are the two that I'm toying with at11

the moment. 12

CHAIRPERSON GRIFFIS:   Okay.   So if13

you build that little space, you'd keep it open and14

walk down into the lower level, correct?15

MR. SCHUPP:   Accessibility to the16

first floor, which would get you into the units on17

the first, second and third floors that we propose, 18

is a stairwell that extends to the sidewalk.  The19

court itself that's in question is open and level20

with the sidewalk to the east of the stairwell. 21

CHAIRPERSON GRIFFIS:   I see.  22

MR. SCHUPP:   I think if anything that23

space would be used as an enhancement to the24

basement unit which is otherwise subterranean. 25
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CHAIRPERSON GRIFFIS:   But the basement1

unit you're going to walk in right off the stree?2

MR. SCHUPP:   And down a few steps3

towards the side.  4

CHAIRPERSON GRIFFIS:   Right.  I mean5

right now they carved open the entrance to the6

commercial space in the bay, right?  7

MR. HEISEY:   Yes.8

CHAIRPERSON GRIFFIS:   Okay.  Oh I see. 9

There it is.   Okay.  No Zen garden going in there.10

What else?   All right so my understanding was a11

residential recreation space, of course it's a high12

percentage of the -B it's a small building so the13

actual square footage is whatever it is, 600, 90014

square feet, and you're saying that it's15

practically difficult in providing that within the16

building.  I would assert that I don't see it fully17

drawn out here but correct me if I'm wrong, with a18

900 rough plus or minus that would take over two-19

thirds of an entire floor of a four story building,20

is that right?   21

MR. HEISEY:   Yes it is. 22

CHAIRPERSON GRIFFIS:   So it would take23

out a unit of this building that you're24

anticipating putting in four units?25
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MR. HEISEY:   Yes it would and we also1

can't do it on the roof because the 25 foot minimum2

would mean B-    3

CHAIRPERSON GRIFFIS:   Right.  The4

dimensional requirements of the roof wouldn't make5

it compliant with a residential rec.  Okay.  And6

the front area which I think Office of Planning has7

probably said in focusing on lot for some sort of8

animation, I mean I'm sure you're going to want to9

make it look good.  But that also doesn't make a10

whole lot of common sense indicating that that11

might be publicly used for the owners of the new12

units for residential recreation space, we can13

understand that. 14

What's the difficulty in complying the15

addition of that lot occupancy?  16

MR. HEISEY:   The lot occupancy it's17

largely because of the definition of the way a lot18

is calculated, the physical structure of the19

building really is only 60 percent but because of20

the nonconforming court on the side, that adds to21

the definitional coverage which pushes us over. 22

We have no intention of changing the23

footprint of the building.  We're just taking the24

second story straight up. 25
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CHAIRPERSON GRIFFIS:   Is there some1

practical difficulty in doing a different footprint2

on the addition, on the additional floor?  3

MR. SCHUPP:   It has a lot to do with4

the court B- that we're seeking as well because you5

can either build to the property line or you need a6

15Bfoot minimum, and since our property is 17 and a7

half feet wide, that only needs a two and a half8

foot addition.  9

CHAIRPERSON GRIFFIS:   I see.  Okay.  10

Anything else?  Any other questions?   11

MR. SCHUPP:   I think beyond that I'd12

just like to add one more thing to the addition,13

you know, we would be allowed to go to the lot line14

and we could theoretically take off the back end of15

the building and build width to width and be16

conformity with zoning.  But I think that that's at17

odds with the light and air that zoning also seeks18

out in its decisions.   19

MR. HEISEY:   I'd like to point out to20

you the way these buildings, it's more the21

traditional dog leg building, where our property22

sits back three feet the adjoining property also23

sits back three feet, so you'd end up with a six24

foot open court.   25
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CHAIRPERSON GRIFFIS:   Right. 1

MR. HEISEY:    Where by zoning we're2

allowed to go to a three foot, or to a zero lot3

line, but I think that would actually be more4

detrimental to the overall aesthete of the units as5

a block.  6

CHAIRPERSON GRIFFIS:   Understood.  So7

part of the parking is matching the footprint8

that's already there you're saying that it's9

sometimes beneficial in terms of its setback from10

those aspects but not compliant, and the aspect,11

the area way as part of the dog leg actually counts12

because it's below five feet towards the lot13

occupancy which adds to what we take in as mass14

which actually isn't in terms of the mass B-   15

Other questions?   Clarifications?   If16

there's nothing further from the Board, why don't17

we move on then to the Office of Planning and we'll18

return with closing remarks as you need.   19

MR. JESICU:    Good morning Mr.20

Chairman and members of the Board.  My name is Matt21

Jesicu, I'm with the Office of Planning.22

The Office of Planning received an23

application No. 17469 for three variances that the24

chairman just listed a moment ago, and the Office25
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of Planning also believes a fourth variance is1

required to lot occupancy section 772.  And if the2

Board would like I could get into more detail about3

why you think that's necessary.  4

The Office of Planning has no5

outstanding issues and recommends approval of the6

application.  7

As you know, the variances rest on a8

three part test, the first part being is the9

property unique or is there some other10

extraordinary or exceptional situation affecting11

the property.  12

I think it's fair to say that in its13

dimensions, the parcel is not unique on this14

square.  It is very similar to other lots in the15

block.  I think we can say, however, that it is16

very narrow for a commercially zoned lot and that's17

where the uniqueness comes into play; 17 and a half18

feet wide is somewhat more narrow than the C-2-A19

district anticipated for residential use.  20

The second part of the test is does21

that uniqueness impose a practical difficulty on22

meeting the zoning regulations?  For the recreation23

space, yes it does present practical difficulty. 24

As the applicant mentioned, the lot is only 17 and25
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a half feet wide and therefore it does not meet the1

25 foot dimensional requirement for roof space. 2

There is some space at the rear of the property but3

that is being used for parking and the applicant4

would like to continue that use for parking.  5

Also previously mentioned was the small6

court at the front of the property.  We suggested7

that as a possibility for some sort of recreation8

space but, as the applicant noted, it is right9

adjacent to the bus stop area and perhaps simply10

delineating that space from the public space would11

be acceptable.  12

Regarding the court width and the13

related variances for that, it would be impractical14

for the applicant to provide a 15 foot court, he15

would be left with a two and a half foot space for16

any addition. 17

The applicant could look at providing a18

court smaller than 15 feet but then there's still19

the question of is that space big enough to be20

usable, and you're also dealing with structural21

concerns of putting a load bearing wall in the22

middle of a second floor ceiling.  23

The third part of the test is can24

relief be granted without detriment to the public25
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good or impairing the intent of the zoning1

regulations.  The requested relief would not be a2

detriment to the public good, in fact the ANC noted3

that the renovation of the structure would be of4

benefit to that block and would improve the5

appearance of Florida Avenue in that area.   6

Also, the addition of the third floor,7

or the addition to the third floor would not impair8

the air and light reaching the court.  9

Again, the ANC voted in support of the10

application and the Office of Planning recommends11

approval for variances.  12

 CHAIRPERSON GRIFFIS:   Excellent. 13

Thank you.   Quick question, in your analysis for14

the parking, what graphic are you looking at, or15

did you have a graphic that helped you ascertain16

what was happening there?17

MR. JESICU:    I believe the platts,18

which is the first page of my platt package shows19

the dimensions and, as the applicant noted, the20

deck at the rear of the first floor will be coming21

off and that will allow enough space for the full22

length of the parking space.  23

CHAIRPERSON GRIFFIS:   Good.  Any24

questions from the Board?  Mrs. Miller?25
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VICE CHAIRPERSON MILLER:   Yes, I'd1

like to follow up with Office of Planning my2

question to the applicant with respect to the two3

parking spaces, one of them being the new one that4

is compliant with the regulations and the other5

one, which is in existence which is a compact6

space, why do you think that no relief is required7

for the compact space?8

MR. JESICU:   We understood that the9

compact space was already in existence, according10

to the last Certificate of Occupancy, and that the11

applicant would only be required to provide any12

additional spaces that were needed, and this is a13

full sized space also in the rear of the property.14

VICE CHAIRPERSON MILLER:    I guess my15

question goes a little bit further than that.  I16

accept that it was in existence and so my question17

is the legal authority.  It sounds like it's being18

grandfathered and I'm wondering if you're relying19

on any part of the zoning regulations for that?  20

MR. LAWSON:   My name is Joel Lawson,21

I'm with the D.C. Office of Planning.   We would22

rely just on the standard interpretation of the23

zoning regulations that exist in noncoformities are24

normally grandfathered as part of an addition.  The25
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addition doesn't increase the amount of amount of1

nonconformity, it doesn't reduce the size of the2

parking space from my understanding, and it seems3

to function adequately well.  So we would accept4

that the interpretation of the regulations would5

normally allow that space to be grandfathered.6

We also note that the zoning7

regulations do allow compact spaces.  There are8

certainly requirements relating to those compact9

spaces, there's a minimum size requirement, maximum10

number of requirements and all that kind of stuff,11

but it's not that compact spaces are explicitly12

prohibited by the zoning regulations, they're13

simply regulated through specific regulations in14

the parking chapter.  15

VICE CHAIRPERSON MILLER:   Thank you. 16

And just so that I'm clear about what we're relying17

on, I'm wondering if it's 2005.1 which goes to18

discontinuance of nonconforming uses if they19

haven't been discontinued within a three year20

period it can be continued.   21

MR. LAWSON:   I'm sorry, what's that22

number again?  23

CHAIRPERSON GRIFFIS:   What24

nonconforming use are you talking about?  25
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VICE CHAIRPERSON MILLER:   Oh sorry.  A1

compact space that doesn't meet the compliant2

standards, that that's not a nonconforming use.3

CHAIRPERSON GRIFFIS:   Let's go over4

that quickly.  What's your -B 2005.1?5

VICE CHAIRPERSON MILLER:   I understand6

the concept, I was just looking and trying to7

figure out where in the regulations is this.  I was8

looking at 2005.1, it's a grandfathering provision9

and I'm not sure if it's the right one.  10

CHAIRPERSON GRIFFIS:   That's your11

question, so if you have an existing condition and12

it's a compact space, essentially what you're13

saying is that is counted a credit towards the14

requirement of what it would have been when it was15

built, if it was built in compliance today.  And so16

one is credited, and I think what Ms. Miller is17

looking for is where in the regulations would she18

look to find the ability of us to credit that19

single space?  20

MR. LAWSON:   If you're looking for a21

specific regulation I'd probably ask for a little22

bit of help from OAG in answering this question if23

they can.  But I believe that it's actually24

originally addressed in the beginning chapters of25
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the zoning regulations, but if you'll just allow me1

a second I'll continue looking. 2

CHAIRPERSON GRIFFIS:   I think we can3

find it.  I mean we'll find the actual section, but4

I absolutely agree with Mr. Lawson that it's not5

only procedure convention that will be in the6

regulations, it will take perhaps a couple of7

paragraphs in different sections that talk about8

the existing structures that were built9

noncompliance that would be calculated apart from r10

requirement in today's zoning with credits towards11

that which would have had to have been provided in12

the construction of the project.  13

VICE CHAIRPERSON MILLER:   Okay.  I14

think that's true and I think we've done this in15

other cases.  I just was wondering where it was, ut16

we can find that.  17

CHAIRPERSON GRIFFIS:   The unique18

aspect of this is that it's a little bit different. 19

For instance, if we were coming in and asking for a20

parking variance and then there was an assertion21

that none was required because this building when22

it was built would have been required to have let's23

say 50 parking spaces, none were provided,24

therefore we could look at having a credit of 50. 25
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What's interesting here is that one1

noncompliant was provided and without changing2

dramatically the site, we're able to add another3

one that is compliant.  And I think that's where4

perhaps some of the awareness of the Board in terms5

of finding more detail on it has come.  6

That being said, let me ask the7

applicant and then I'll cross it over to the Office8

of Planning if you have questions.  Is there a good9

site plan that shows the extension of the first10

floor, the deck, the basement level, cellar and the11

back I think is probably what it is, and the floors12

above?    13

I'm looking at the site plan which the14

Office of Planning has relied on and it looks like15

your 19 goes within the dark line of the building. 16

There's a four foot dimension there, there's a dash17

line.  I'm not sure what or where the building18

starts and stops and I can't realistically tell19

with the plans that are attached.  20

MR. HEISEY:   I agree entirely.  It's21

hard to do on a site plant what all they asked for.22

CHAIRPERSON GRIFFIS:   Well, I can't23

have you come up here though.  So what you're going24

to do is just have a seat there and we're looking25
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at the actual permit plan.1

MR. HEISEY:   Yes, these are the actual2

permits, these are the actual building permit3

plans.  What you're seeing on the site plan this is4

the basement, what you're seeing on the site plan5

is this dotted line is the edge of the upper story6

and here is the back wall of the building.  On your7

site plan you're seeing this because I have to show8

on the site plan-B    9

CHAIRPERSON GRIFFIS:   Right.  Exactly.10

MR. HEISEY:   This is the line of the11

second floor but this portion, this is the back12

wall to the first floor, so this portion is the13

existing porch.  14

CHAIRPERSON GRIFFIS:   And how high up15

is that?16

MR. HEISEY:   It's four steps, 1817

inches.  18

CHAIRPERSON GRIFFIS:   But aren't you19

needing to park underneath that?  20

MR. HEISEY:   We're taking it off. 21

CHAIRPERSON GRIFFIS:   Oh I see.22

MR. HEISEY:   We're going to remove23

that.  That gives us our length and our width and24

we would still have our length here for the compact25
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space and we get our length here for our full size1

space.   We will be removing this portion of the2

existing-B    3

CHAIRPERSON GRIFFIS:   Then show me4

what's being proposed because your A-2 first level5

still shows what appears to be some sort of6

structure extending off of the exterior wall. 7

MR. HEISEY:   On this building plan8

yes.   When these were originally submitted it was9

forgotten that B- and we had modified and during10

this we were signed off on our site plan the11

building plan wasn't modified according to this12

plan.  It was just done on the site plan. 13

CHAIRPERSON GRIFFIS:   Okay.  So we14

don't have the documentation that's showing what's15

proposed?  16

MR. HEISEY:   Just on the site plan17

which shows -- parking on the same side. 18

CHAIRPERSON GRIFFIS:   Okay.  We're19

going to need that provided in the record before we20

proceed with any issuance of an order.  21

MR. HEISEY:   That's easy to come up22

with.  23

CHAIRPERSON GRIFFIS:   Okay.  Can you24

have that today?   25
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MR. HEISEY:   Let me, I have two inches1

of paper here somewhere and it might be -B I'll2

keep looking as we're going on with the discussion.3

CHAIRPERSON GRIFFIS:   Okay.  4

MR. MAIGNAN:   If we can't provide it5

to you today we'll --6

CHAIRPERSON GRIFFIS:   I'm sorry? 7

What?   8

MR. MAIGNAN:   If we can't provide that9

document to you today will we have until close of10

business tomorrow to provide it?11

CHAIRPERSON GRIFFIS:   Oh yes.  I mean12

we've got to get it into the record as much times13

as it takes it.  If we had it right now, right14

today, we could probably complete this but without15

it we won't be able to.  16

Let me try and understand then, that17

entire deck goes away so when you walk out you18

egress at the first level because the unit on the19

first level is the only one that's going to egress20

out to the back, except for the basement one. 21

Correct?22

MR. MAIGNAN:   Yes. 23

CHAIRPERSON GRIFFIS:   So that will24

have just stairs that run alongside the exterior25
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wall?1

MR. HEISEY:   Yes.  You'll come out and2

basically take two steps down but because of the3

compact space being shorter you'll have enough for4

the stairs and to be able to walk out.  5

CHAIRPERSON GRIFFIS:   I see.  Okay.  6

All right.  Did the Board members have any other7

questions, the Office of Planning?  Clarifications? 8

Questions?  Does the applicant have any cross9

examination of the Office of Planning?  No cross? 10

Very well.  11

Oh, I do want you to talk a little bit12

about the fascinating assertion on the lot13

occupancy, and let me see if I understand that14

because we can probably get through this pretty15

quickly. 16

The first reading I said you were17

absolutely incorrect.  We've got a nonconforming18

lot occupancy here, certainly under 2001.3 an19

addition and nonconforming I can see.  But we're20

covering that within 2001.3 within the B- so the21

variance or lot occupancy.  22

But your point, if I understand it, is23

above that.  Sure, you have the nonconforming but24

your point is that with this addition on the fourth25
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level, fourth story, that that needs to comply with1

60 percent lot occupancy.  As I understand it, it2

is because in the C-2s and mixed use district, so3

the residential has a differing lot occupancy than4

the nonresidential.  Is that right? 5

MR. JESICU:   What we're actually6

looking at is the addition to the third floor and7

in past cases it's been interpreted that lot8

occupancy applies at every level of the building. 9

Therefore, when the applicant creates the addition10

to the third floor, they are in effect extending11

the court and thereby they have exceeded the lot on12

the third floor in addition to the first two13

floors.  That's why the variance to 772 is14

required.   15

MR. LAWSON:   If I could add to that,16

but you're absolutely right, Mr. Chair, I think it17

does relate to the fact that in the C zone there18

are different lot occupancy requirements for19

different types of uses I guess on the property. 20

And so it's a little bit unique in that respect and21

certainly the interpretation has consistently been22

that additional variances would be required if the23

lot occupancy is being -B if a new floor of24

nonconformity essentially is being created.  25
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The Office of Planning has no concerns1

with the variances.  They're proposing it and we2

think that the test can be made and that it's just3

viable.   We just believe that to kind of cover all4

of our bases we needed to raise it to the BZA now5

so it can be addressed before they go into the6

building permit process.  7

CHAIRPERSON GRIFFIS:   Right.  And I8

think it's well done and well said.  But let's9

follow up, Mr. Lawson, you brought it up that it's10

interesting in a mixed use you do take your lot11

occupancy at every floor depending on the use.  12

But then you would have to assert for a13

variance from that occupancy that the fourth floor,14

unless I'm reading something -- the fourth floor15

doesn't comply with lot occupancy.  Or are you16

saying that there's an addition to the third floor17

that makes it noncompliant? 18

MR. LAWSON:   I'd have to take another19

look at the drawings to check on the fourth floor,20

though my understanding was that the third floor21

would be made nonconforming by extending it out all22

the way to B    23

CHAIRPERSON GRIFFIS:   And then of24

course you propose to add on to the third floor, is25
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that right?  1

MR. HEISEY:   Yes.  The four floor2

stays within the main bulk of the building, it does3

not extend past where the -B   4

CHAIRPERSON GRIFFIS:   I understand5

that, but the fourth floor is an addition on the6

third floor.  Where does the third floor stop?  You7

know, unfortunately I don't have an existing8

document that shows where it's here or not here. 9

If we go to the third floor plan duplex10

on A3 of your sheet, the existing building11

terminates where?  12

MR. HEISEY:   Did you see where the dog13

leg starts, there's a diagonal, it's at the point14

of that diagonal.15

CHAIRPERSON GRIFFIS:   Okay.  So it's16

almost analogous to where the fourth floor is being17

added onto?   18

MR. HEISEY:   Correct.  19

CHAIRPERSON GRIFFIS:   Okay.  I see.20

That makes total sense then and the Office of21

Planning is saying well by extending out, adding22

onto that third floor you're not complying with the23

lot occupancy.  So a hypothetic would be if this24

was a new building, we had a commercial first level25
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with 100 percent level lot occupancy with a rear1

yard setback, you'd put your residential on top2

that second floor although the total lot occupancy,3

as I say, would be one thing, the residential4

occupancy have to comply with a 60 percent, and the5

third floor planning as shown in A3 does not. 6

MR. LAWSON:   I think that's absolutely7

correct. 8

CHAIRPERSON GRIFFIS:   Okay. 9

Questions?   I don't disagree.  It's well done in10

terms of that and I also don't disagree with the11

Office of Planning's stance that they are here and12

have presented their case presentation for the13

variance of that and it would not substantially14

change the application.  Okay.  Anything else?   I15

mean that's just practically speaking.  If you were16

to build this on the third level and set it back to17

comply with 60 percent, would that be difficult to18

do? 19

MR. HEISEY:   Yes.   20

CHAIRPERSON GRIFFIS:   And why?   21

MR. HEISEY:   Because then you still22

have the side court issue.23

CHAIRPERSON GRIFFIS:   Well don't worry24

about the side court.  Bring the building all the25
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way back to comply, calculate your area way and1

your lot occupancy, what makes it difficult to just2

building out to 60 percent lot occupancy on the3

third floor?4

MR. HEISEY:   That would I guess just5

be pulling the back wall about two feet back, which6

would look even worse I think from the character of7

the neighborhood.  I mean instead of having them8

really uniform. 9

CHAIRPERSON GRIFFIS:   Looks are very10

important to us, of course.  However, is there more11

to it?  Where are we structurally set?  Can you put12

that third floor two feet back from the wall below?13

MR. HEISEY:   Yes, it means adding a14

couple of supporting beams and reinforcing the15

walls in the middle of the wall rather than at the16

corners. 17

CHAIRPERSON GRIFFIS:   Does that rise18

to the level of being practically difficult?  19

MR. HEISEY:   It's a little more20

complicated, yes.   21

CHAIRPERSON GRIFFIS:   I tend to agree. 22

I mean I don't think that this is a huge case to23

make this, but we've seen numerous times that that24

does become practically difficult.  If you have a25
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base supporting below and setting it back a foot,1

you're putting a structural wall on top of a2

nonstructural partition below and especially with3

the diminished dimension of this site, the width4

itself, adding in that amount of structure could5

carry, that might become practically a difficult6

one when we're talking about a de minimus amount of7

square footage that would have to make that8

compliant with an addition of the area way and it9

calculates towards the lot occupancy which puts10

that dimensional restriction even further in terms11

of your alternatives for the footprint.  Okay. 12

Anything else?  13

MR. MAIGNAN:   Yes, I do believe we do14

now have a diagram that shows what the property15

would look like with the removal of that deck.    16

CHAIRPERSON GRIFFIS:   Excellent. 17

We're going to give that to Ms. Bailey and perhaps,18

if she's amenable, we'll even make copies for you19

in order to expedite this.   Thank you very much.20

Okay.  Any other questions?   Mr. Mann?21

BOARD MEMBER MANN:   I was wondering22

whether or not the applicant had a chance to review23

Exhibit 26 that was received this morning.  The24

letter in opposition, which largely addresses the25
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character, and I was wondering if given that it1

appears that you might have thought about some of2

these issues in your analysis as depicted in EL3. 3

I was wondering if there was any relationship to4

this letter and that analysis and what your5

response was to this?   6

MR. SCHUPP:   I think that what we try7

to do is subscribe to the historical litmus test8

for what would be, you know, consistent with the9

neighborhood.   And what we try to do is to set the10

addition far back from the side of the building in11

order to minimize the amount that you would see12

from the street.   13

Some of the drawings that you can see14

that have been provided with the application we15

have before you today, you know, a six-foot tall16

person standing across the street would only be17

seeing the cornice of the addition.   And in fact,18

when standing in the middle of the street you would19

not be able to see it at all, and certainly not20

from the sidewalk on the south side of Florida21

Avenue where the building sits.   22

BOARD MEMBER MANN:   You seem to be23

showing some dental work on the cornice for the24

addition, is that what's actually being proposed? 25
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MR. SCHUPP:   Yes.  1

BOARD MEMBER MANN:   And what are the2

materials that face the addition?  3

MR. SCHUPP:   Other than the metal trip4

edge at the top?  Solid wood construction for the5

trim coming down, perhaps vinyl siding, perhaps6

wood siding.  Those have to be determined.  7

MR. HEISEY:   I'd argue for wood siding8

but the builder has final say.9

CHAIRPERSON GRIFFIS:   Well, actually10

right now we do.   Okay.  Any other questions?  I11

believe that's an excellent question and I think we12

can get right into that actually while we're13

waiting for that document and we can move ahead to14

any other government reports if there's nothing15

further from the Office of Planning.   I am not16

seeing any additional reports appended to this17

application.   We do make note of ANC, is ANC18

present?    19

MR. HEISEY:   May I make one other20

comment regarding those letters please?   We did21

take an advantage that, yes, it is common practice22

in the neighborhood.   But we're also saying well23

you know height limits required by the-B   24

CHAIRPERSON GRIFFIS:   Right.  25
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MR. SCHUPP:    I also might add that1

the return address on this is an address in Bowie2

so the property owner is not impacted directly by3

what's happening at 241.   4

CHAIRPERSON GRIFFIS:   What's your5

understanding, they're the property owner of the6

adjacent.  7

MR. SCHUPP:   Two doors down. 8

CHAIRPERSON GRIFFIS:   Oh two doors? 9

On 245?10

MR. SCHUPP:   Correct.11

CHAIRPERSON GRIFFIS:   Okay.  But we12

don't want to go slinging Maryland-B    13

MR. SCHUPP:   No sir, I just think that14

I'd like to be on record.  15

CHAIRPERSON GRIFFIS:   Okay.  16

Components of your team have Maryland addresses do17

they not?  18

MR. HEISEY:   But the important one's19

lived here 15 years.   20

CHAIRPERSON GRIFFIS:   Very well.  And21

Ms. Bailey has kindly provided also your document22

so we'll get into that.  But without any further,23

let me ask, a very good morning sir, if you24

wouldn't mind introducing yourself and if you could25
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turn your microphone on, there's a button on the1

base.   2

MR. FULTON:   Good morning.  My name is3

Tom Fulton and I'm the Advisory Neighborhood4

Commissioner for 5-C03, and we supported this5

proposal as you noted in your discussions.6

And if I have an opportunity I'd like7

to just make a comment in a just sort of general8

framework.  I was recently elected, I was sort of a9

newcomer, as often referred to, in the community. 10

I moved here from South Orange County, California. 11

My friends like to tease me that I'm sort of the12

national Democrat from Orange County.   13

And my community in particular is very,14

very interested in supporting the revitalization of15

the neighborhood.  And so in a general context,16

whenever we're presenting proposals, or we hear17

proposals that come before us, that's the framework18

that I was elected in terms of my particular19

neighborhood.  A lot of the folks who are coming20

into the neighborhood joined with the long-time21

residents who have been very patient in wanting a22

revitalized neighborhood.  23

A lot of the newcomers are coming in,24

paying more for homes than people who were living25
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in Cleveland Park and more established stable1

neighborhoods, and their household incomes actually2

reflect that change.  So we very much support the3

kind of revitalization that's occurring here.  4

We also very much support the property5

that's being developed through the city on North6

Capitol in terms of the firehouse.   7

And so just to give you a little bit of8

political understanding in terms of the community9

and the residents that I represent, the two10

thousand residents, we very much support the11

ongoing revitalization of our neighborhood.  12

CHAIRPERSON GRIFFIS:   Excellent. 13

Thank you very much, Mr. Fulton, we do appreciate14

that.  And you've indicated in your letters to the15

Commission that you find that these plans and the16

proposed construction will be consistent with the17

character and design of other properties in the18

area?  19

MR. FULTON:   Yes.  20

CHAIRPERSON GRIFFIS:   Okay.  21

Excellent.  Any other questions from the Board?  22

Does the applicant have any questions of the ANC? 23

Very well.  We appreciate you being here, Mr.24

Fulton, and of course welcome and it's an excellent25
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report actually in terms of its information, and a1

good analysis and we do appreciate that as I've2

indicated.   3

If there's nothing further then, let's4

move ahead.  I don't have any other reports of this5

application.  Let's bring back what Mr. Mann had6

actually made note of, that actually in contrast to7

the ANC's opinion that's indicated that not only is8

this unattractive, not only would it change the9

character of this block, but they assert that it10

would change the character of the entire region if11

this was proposed and built. 12

Let me ask the applicant if you want to13

just to respond to any of that, and if there's14

anything additionally that you have outside of what15

you've already indicated with your site indication16

and use.   17

MR. SCHUPP:   I think that this is18

fairly strong language in the opposition to the19

project.  I can certainly respect a member of the20

neighborhood and certainly someone that's only two21

doors away as having a valuable opinion in the22

process.   23

But I think that it's not necessarily24

accurate in that the neighborhood is changing quite25
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a bit through the course of renovation from other1

private developers.  There are several additions2

being constructed, there are several fourth floors3

being constructed, easily within a two block radius4

of the property that we're talking about at 2415

Florida Avenue.   6

Changing the character of the entire7

region I think is perhaps strong, given that we8

have made an effort to minimize the visibility of9

the fourth floor addition that we propose.  And10

certainly given that the condition of the property,11

while habitable at the point of purchase on March12

30, 2005, was no shining star on the block.  This13

is a property that was, you know, bought14

specifically to be renovated because it needed that15

sort of renovation.   16

It failed as a commercial space and,17

because of the other residential construction18

that's going on in the neighborhood I think it's19

much more viable and maximized in its utility as a20

residential building. 21

CHAIRPERSON GRIFFIS:   Okay.   22

MR. MAIGNAN:   Also, if I can add.  If23

one were to turn to page 12 of the Office of24

Planning report, it shows a back picture of the25
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property and the subject property is marked subject1

property, and directly next to the subject property2

is property also being constructed and going3

through renovations.  4

And we believe that the property owner5

that's the subject of Exhibit 26, is the next door6

down.   So the complaint that this property owner7

is making about the subject property is further8

away and the property directly next door to the9

complaining owner has already done similar10

renovations.  A fourth floor has been added.  11

CHAIRPERSON GRIFFIS:   But that's not12

to say that this property owner isn't opposed to13

that one also?14

MR. MAIGNAN:   No.  15

CHAIRPERSON GRIFFIS:   I mean they're16

making an assertion not just based specifically on17

yours but based on what's happening across the18

area. 19

MR. MAIGNAN:   Right. 20

CHAIRPERSON GRIFFIS:   They think that21

it's actually changed detrimentally the character. 22

MR. MAIGNAN:   Right. 23

CHAIRPERSON GRIFFIS:   Okay.   Well I24

think we understand their position.  Of course, the25
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Board doesn't deliberate and decide based on1

counting up votes for and against the substantive2

elements and the issues.   3

This is an interesting letter, and I4

tend to agree that it's fairly strong language, but5

I don't think it brings up elements that are not6

out of our scope or out of concern, and I think7

that there is evidence in the record that addresses8

these from the applicant.  9

Very well.   Is there anyone else here10

present with application 17469 to provide11

testimony, persons present in opposition?  In12

support?  13

Not knowing any additional individuals14

present today or providing testimony, we can move15

ahead and ask the applicant if they have any, well16

before we go to closing remarks let's get into this17

diagram that you've shown.  Doesn't your 9 by 1918

apartment space go into your stairs?   19

MR. HEISEY:   I don't have a scale with20

me.  It works when I draw it. 21

CHAIRPERSON GRIFFIS:   Turn your22

microphone on.  23

MR.  HEISEY:   I'm sorry.  I don't have24

a scale with me.  This is all done on card, it's25
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been drawn out on card, it does fit.   1

CHAIRPERSON GRIFFIS:   So the 9 feet2

dimensions fits before the stairs drop out of the3

first floor?4

MR. HEISEY:   Yes.  5

CHAIRPERSON GRIFFIS:   Okay.   6

MR. HEISEY:   When I do the drawing7

there I don't have the scales so I don't have the8

place for the doors.   9

CHAIRPERSON GRIFFIS:   One might say10

I'm trying to be overly cautious and a stickler but11

here's the reality.  What we approve today is what12

will be put in for permit.  The zoning13

administrator is going to take up these plans and14

is going to say well this is what was approved by15

the Board or this wasn't approved by the Board. 16

Whatever we approve today we attach to this order17

and you build it.  18

And so I think just for your own19

processing you're going to want specific20

information on it.  21

You have scaled documents with you,22

correct?23

MR. HEISEY:   Yes I do.  I don't have a24

scale.25
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CHAIRPERSON GRIFFIS:   No ruler?  1

Okay.  There it is.  Well let me hear to the Board2

how we'd like to proceed.  We'll take this into the3

record the diagrams that been shown.  Okay.  We'll4

take five minutes and we'll be right back.  5

(A SHORT BREAK WAS TAKEN)  6

CHAIRPERSON GRIFFIS:   Very well, let's7

resume.  We have been provided the scale 2418

Florida Avenue parking diagram that looks to9

comport with what we were told in the testimony10

from the presentation.  I've going to have to get11

your planer out there when you put the hangar for12

those stairs that it doesn'-B     13

MR. HEISEY:   We'll give some14

significant and sufficient room on where your15

positions are.  16

CHAIRPERSON GRIFFIS:   Excellent.  I17

think that's appropriate.  Obviously for our18

purposes showing the dimensional requirement for19

what we're calling No. 2 as you've asserted is the20

important aspect.  21

It would be my understanding that the22

proper way to proceed in regards to the court would23

be to rely on some of the analysis about the24

planning so that in our mind we may change a little25
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bit but I do believe, and I agree with the Office1

of Planning, that there are aspects of the parking2

requirements that are essentially credited, that3

are grandfathered in, and that is not the space4

necessarily because one was provided so the5

requirement space was there.  But what actually is6

grandfathered and can carry through as I look at7

this is the dimensional requirements of it.  8

So your No. 1 space in the application9

is the compact space that didn't meet the10

dimensional requirements and that dimensional11

aspect has been credited.  Therefore, one12

additional would need to be provided in the13

increasing of the unit.   That is being shown here14

in this diagram as being provided.  15

So going forward as we look at this, I16

would not see that a variance from the parking17

requirement would be necessitated at this juncture,18

and when built it would prove that this would19

always provide two parking spaces, one of course20

would be the compact 8 by 15 as shown.21

Does anyone else have a comment on22

that?   Does the applicant have any comment on23

that? 24

MR. MAIGNAN:   No. 25
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CHAIRPERSON GRIFFIS:   Okay.  Does the1

Office of Planning understand or have comment on2

that position?3

MR. LAWSON:   Yes we understand and,4

no, we have no comment.  Thank you.  5

CHAIRPERSON GRIFFIS:   I'm not sure if6

that's good or bad.  Okay.  That being said, to7

reassess then we would be looking at as we have8

come to establish four variances under 773, 776,9

2001.3 and 772 that indicates the nonconformity of10

this in addition to the nonconformity of course B- 11

It includes a lot occupancy variance as12

the applicant has asserted that they are here for13

and Office of Planning has added onto the details14

of that.  Also the width of the court area and15

residential recreation space under 773.  16

Let me provide the applicant with their17

opportunity for closing remarks if they have any18

additional information or anything else to provide19

other than that.  20

MR. MAIGNAN:   Well we thank the Board21

and we'll rest on the submission. 22

CHAIRPERSON GRIFFIS:   Okay.   Very23

well.  Last comments, questions, clarifications24

from the Board?   If there's nothing further then25
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is there action proposed?   1

VICE CHAIRPERSON MILLER:   Mr.2

Chairman, I would approval of the variances for3

residential recreation space with the court,4

enlargements or additions to a nonconforming5

structure and lot occupancy for BZA Application No.6

17469 at 241 Florida Avenue, N.W., Square 3098, Lot7

63.  8

CHAIRPERSON GRIFFIS:   Excellent.  I'm9

sorry, did you also include residential recreation10

space?  11

VICE CHAIRPERSON MILLER:   Did I not12

say that?13

CHAIRPERSON GRIFFIS:   I didn't hear it14

if you did.  Okay.  Is there a second?15

BOARD MEMBER MANN:   Second.  16

CHAIRPERSON GRIFFIS:   Excellent. 17

Thank you very much, Mr. Mann.  Ms. Miller, speak18

to the motion.  19

VICE CHAIRPERSON MILLER:   I thought20

you were going to -B   21

CHAIRPERSON GRIFFIS:   I can easily do22

that if you would like to hand that over to me.  23

VICE CHAIRPERSON MILLER:   Okay.  I24

think I will let you do that.  25
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CHAIRPERSON GRIFFIS:   Very well.  Let1

me just put into the motion that I appreciate that2

I was actually searching for some information in3

the regulations at that time.  I do support the4

motion but we would ask that we actually require or5

perhaps prohibit material on the fourth floor. 6

It's not always the occasion that we do; it is7

within our jurisdiction and we don't come in to8

micromanage or redesign aspects but I think it's9

fairly critical in this as it arises directly out10

of the uniqueness of this C-2 zone and the11

townhouse, the dimensional requirements.  12

I think it's strong, the fact that this13

wouldn't be seen necessarily from the sidewalk in14

front or from across the street, but it will be15

visible overall in the Florida Avenue corridor and16

I think it's appropriate to put higher quality17

materials than vinyl.  So I guess directly being18

said, if the Board's amenable, would instruct that19

the exterior facade be not vinyl siding but20

something other, and maybe a hardboard B- a wood or21

any other material and I think that would be22

valuable.  23

I am moved to do this also just based24

on the fact of the applicant's comments as they25
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came in saying we looked around for whatever1

everyone else was doing and everyone's doing this,2

so we should then continue to move our bar even3

further so that those that live down the block4

would look to match the higher quality of material.5

What's interesting is in the existing6

photograph 1 in the primary facade, the front7

elevation, the brick which I think is very clear to8

all of us that it's vernacular nature, but in the9

rear it looks like it may even be slate sided, you10

know, it's kind of certainly an eclectic area but11

there was attention in the original development and12

construction of all of these structures.13

I note that we see what's happening14

adjacent and it raises some concern, I don't know15

if that's your property or not and it's not under16

our view, but how they were actually able to do17

some of what they're showing.   Again, I don't have18

any detail on it, but I imagine that some of the19

concerns of the areas come from perhaps looking at20

that and anticipating it.  21

That being said, I think we've22

conditioned that the front elevation of the23

addition would be prohibited from being, well would24

be a material of architectural character.  Anyway,25
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would be directed not to be a vinyl siding but a1

higher quality exterior material and we'll deal2

with the actual wording of that when we issue the3

order, but I think the intention and direction is4

fairly clear.5

So going back to the basis and actually6

the test of all the variances that were before us,7

the residential recreation I think is the clearest8

of this.   We do have the existing building in9

order to provide over 600 square feet, it is a huge10

amount of square footage based on the structure of11

the building, and that's not the absolute threshold12

but just looking at where you would provide it it's13

pretty clear the roof is the perfect place that the14

actual regulations would like it to be provided15

were outside and the dimensional requirements16

prohibit from doing that.   17

In order to take half a floor or a full18

floor obviously doesn't serve the entire area but19

also it becomes very practically difficult.  I20

don't think it would -B or for that matter the21

public good if private, residential recreation22

space was not provided for a four unit building. 23

With this court I think we also basically put24

forward it's an existing area way traditional25
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townhouses which must say set back a bit, I think1

some of the uniqueness and the practical difficulty2

arises for all of these out of the single source of3

the C-2-A zoned district in which this finds4

itself.   And it's a fascinating kind of quick5

study of a row dwelling area that was mapped into a6

C-2 and the practical difficulties that often or7

might arise out of that.  8

The lot occupancy I think we've9

substantially discussed also on the record but I10

think there was excellent analysis of the Office of11

Planning of taking it further how one might12

calculate this lot occupancy looking at the C-213

zone and how this wouldn't comply with the14

required, and the practical difficulty as15

persuasively presented by the applicant that if you16

move this back you would have to restructure the17

building, or you would make it a de minimus18

character that it would not be utilized on that19

floor.   20

Obviously, we're staying within the21

height requirements, there's no height or22

additional mass for that -B   23

Very well, that's what I have.  Others? 24

Ms. Miller?25
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VICE CHAIRPERSON MILLER:   I just have1

a few comments.  One, with respect to the condition2

of the materials on the building, I think that it3

is justified in this case and listening to the4

applicant, even in the context of a lot occupancy5

requirement, the applicant stated that they wanted6

to be true to the historic context.  And I think7

that this condition goes to that. 8

And I just want to note, with respect9

to residential rec requirement that we often find10

that when we're looking at a very small building11

that there are big problems that result from trying12

to comply with the residential recreation13

requirement, and in your case it was like you'd14

have to eliminate a whole floor which is certainly15

a practical difficulty.   So it was very clear in16

that case. 17

And I think with respect to no adverse18

impact, it looks like it's the reverse, that you're19

improving the appearance of the block, you're20

adding residences to the District which is very21

much needed, and all in all it's a good project. 22

So I certainly support the variance.   23

CHAIRPERSON GRIFFIS:   Good.  Others?24

Any further comment?  Not hearing any further25
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comment we do have a motion to support and a second1

and all those in favor signify by saying aye.  And2

opposed?   Abstaining?    Very well, why don't you3

record the vote. 4

MS. BAILEY:    Mr. Chairman, the vote5

is recorded as 4-0-1 to approve the application. 6

The motion was made by Mrs.  Miller, seconded by7

Mr. Mann.  Mr. Griffis and Mr. Etherly support the8

motion and we don't have a Zoning Commission9

present at this time.  10

And the two items that the Board spoke11

about, that being the parking and the architectural12

character of the materials to be used, are those13

conditions or are they just to be mentioned in the14

order?   15

CHAIRPERSON GRIFFIS:   I don't think16

the parking, it probably was a clarification of how17

we're processing delivery on this case, but I think18

the material would be a condition. 19

MS.  BAILEY:   Thank you, Mr. Chair.20

CHAIRPERSON GRIFFIS:   Thank you.  I21

don't think that would preclude a summary order22

however, unless there's any objection from the23

Board in doing that or comment. 24

Very well, then I don't see any reason25
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why we wouldn't waive our rules, regulations and1

issue a summary order on that.   Good.   Very well. 2

Thank you very much.   3

MR. SCHUPP:   Thank you. 4

MR. MAIGNAN:   Thank you.  5

CHAIRPERSON GRIFFIS:   Is there any6

other business for the Board this morning?7

MS. BAILEY:   Not this morning, Mr.8

Chair. 9

CHAIRPERSON GRIFFIS:   Thank you. 10

There being no other business let's adjourn the11

morning session.  12

(MORNING SESSION ADJOURNED) 13

14

15

16

17

18

19

20

21

22

23

24

25
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1

A-F-T-E-R-N-0-0-N  S-E-S-S-I-O-N 2

1:26 p.m.3

CHAIRPERSON GRIFFIS:   Good afternoon,4

ladies and gentlemen.  It is the 25th of April5

2006, this is the afternoon public meeting of the6

Board of Zoning Adjustments in the District of7

Columbia.  My name is Geoff Griffis and joining me8

today is the Vice Chair Ms. Miller, and9

representing the National Capital Planning10

Commission is Mr. Mann and representing the Zoning11

Commission with us on the first case of the12

afternoon, and we'll try and encourage her to stay13

for the second, Ms. Mitten.14

Mr. Etherly has been recused on the15

first case, an appeal that will be called to order16

on this afternoon's scheduled session.  17

To that let me just run through a18

couple of opening very important aspects to our19

hearings and procedures.  First, let me ask that20

everyone turn off cell phones and beepers at this21

time so we don't disrupt the transmission of our22

proceedings and the record creation.   23

The court reporter sitting on the floor24

to the right is creating a transcript and attendant25
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to that we ask several things.  First of all,1

please fill out two witness cards prior to coming2

forward to speak to the Board.   Witness cards are3

available on the table in front and also the table4

where you entered into the hearing room.  They go5

to the court reporter.  6

When you plan to address the Board this7

afternoon, I'm going to ask that you just state8

your name and address for the record.  You need9

only do this once, obviously that will establish10

you on the record.11

As we move forward, we have appeals12

today.  Let me run through just a schedule and13

process for the appeals.  14

First of all, we would open up with a15

statement and witnesses of the appellant.  We will16

then hear from the Zoning Administrator the17

government's case presentation.  We would continue,18

depending on the specifics of each application,19

with the owner, lessee or operator of that project20

or property.  We will then move to the ANC.21

Lastly, fifth in our procedure, we22

would hear from any interveners if we establish23

interveners in each of the case that would not have24

been listed and heard from before.  And then, last,25
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we would return to the appellant for their closing1

remarks, summations, etc.  2

Cross examination of all witnesses of3

course is permitted by the parties and applicants4

in each of the cases, and the Board will establish5

intervener or a party status in their appeals and6

thereby raising a level of participation to full7

stature, but also to include cross examination.8

We are very restricted in the time and9

body of cross examination.  I won't get into all of10

our rules, regulations and procedures with that,11

but we'll give very specific direction as we get12

into cross examination if we seem to be going13

outside of the scope or jurisdiction or relevancy14

to any of the cases that we are here to process. 15

We will close the record at the16

conclusion of all the hearings on a case.  The17

Board will require additional information from time18

to time.  I will be very specific if additional19

information is required to be put into the record20

and who is to be doing that, and also when that21

would be required to be into the Office of Zoning.22

And, of course, after that specific23

material is received, the record is finally closed24

and no other additional information would be25
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accepted into the record.   And why do I say this? 1

Because it's very important that everyone2

understand the process of what we're doing today,3

whether it be a continuance or a new case, that4

only what is in the record is what the Board will5

actually look at and deliberate on.   So our6

decision is based solely on what we will put7

together in the four corners of this room or in8

written submissions as they come into the record.9

So if you believe that there is10

something germane, make sure that it is in the11

record.  If it is found not to be, we will12

certainly make sure that everyone is aware of that.13

The Sunshine Act requires that this14

Board hold its hearings in the open and before the15

public.  We do enter into executive session both16

during and after hearings on cases.  We utilize our17

executive sessions for reviewing the record, facts18

and procedures, but we also at times use it for19

deliberating on cases.  20

This is in accordance with our rules,21

regulations and procedures; it's also in accordance22

with the Sunshine Act.  23

We will make every effort at concluding24

our afternoon session this evening by six o'clock. 25
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We do have a lot to get through and that's why I'm1

talking so fast in my opening remarks.  If there's2

questions, of course, in our procedure or any of3

those aspects of my opening that you have4

questions, I certainly take that as a procedural5

question as we move forward in your case and6

presentations. 7

However, at this time let me say a very8

good afternoon to Ms. Bailey who is on my very far9

left, Ms. Rose with the Office of Zoning also with10

us, Ms. Glazer with the Office of Attorney General11

is represented, Mr. Moy will be joining us shortly,12

also with the Office of Zoning.13

With that, I'm going to ask that14

everyone here present today that is planning to15

provide testimony to the Board, if you would please16

stand and be sworn in Ms. Bailey's going to17

administer the oath.   18

MS. BAILEY:   Would you please raise19

your right hand.  Do you solemnly swear or affirm20

that the testimony that you will be giving today21

will be the truth, the whole truth and nothing but22

the truth?  23

CHAIRPERSON GRIFFIS:   Excellent. 24

Thank you all very much.   And with that we can go25
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to preliminary matters.  Preliminary matters are1

those which relate to whether a case will or should2

be heard today, request for postponements,3

continuances, withdrawals, and whether proper and4

adequate notice has been provided.   These are5

elements of preliminary matters.   6

If you have a preliminary matter for7

the Board's attention, I would ask that you come8

forward, have a seat at the table.   And as an9

indication of a preliminary matter let me first ask10

Ms. Bailey if she's aware of any preliminary11

matters for the Board's attention. 12

MS. BAILEY:   Yes sir.  And that has to13

do with application No. 17315 of Todd Collins. 14

That application was withdrawn.  15

CHAIRPERSON GRIFFIS:   Excellent.  So16

no action of the Board is required, is that17

correct?18

MS. BAILEY:   No action is required,19

Mr. Chairman, 20

CHAIRPERSON GRIFFIS:   Excellent.  21

MS. MICHELS:   My name is Martha22

Michels, I'm at 404 N Street, N.W., and I'm here23

about that case.  I'm an opponent to that case.  It24

borders my backyard. 25
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CHAIRPERSON GRIFFIS:   Sure.  And do1

you understand that they've just withdraw?2

MS. MICHELS:   Yes, but the past three3

times that I've come back to this hearing, I've4

only found out about it because I went to the5

hearing before.  If this suddenly pops back into6

existence, am I going to hear about it by mail or7

am I not going to know? 8

CHAIRPERSON GRIFFIS:   Right.  They9

cannot bring this case before us after a withdrawal10

for, is it nine months or 12 months?   And if they11

do, depending on that, it's no time soon, when they12

do they will have to provide notice again.  13

So as you were provided notice of this14

hearing for the first time, you will receive a15

letter.  They will also have to post the property.  16

And Ms. Bailey's looking for the regulation but I'm17

almost certain of my recollection that it's no18

sooner than nine months.19

MS. BAILEY:   If you go next door the20

staff will clarify it for you.  21

MS. MICHELS:   Okay.   22

CHAIRPERSON GRIFFIS:   Excellent.  Any23

other preliminary matters for the Board's24

attention?  Not noting any other additional25
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preliminary matters, Ms. Bailey I think we're ready1

to proceed.  2

MS. BAILEY:   Mr. Chairman, the next3

case is Application No. 17439 of Advisory4

Neighborhood Commission 6-A and it's pursuant to 115

DCMR 3100 and 3101 from the administrative decision6

of the Zoning Administrator, Department of Consumer7

and Regulatory Affairs to issue a Certificate of8

Occupancy No. 102037 dated July 27, 20059

authorizing a 49-seat restaurant, trade name Cluck10

U Chicken.  11

Appellant alleges that DCRA erred by12

issuing the Certificate of Occupancy for a fast13

food restaurant without Board of Zoning14

Adjustment's special exception review under15

subsection 773 of the zoning regulations.  16

The property is located 1123 H Street,17

N.E.  It is zoned C-2-A and it's in the H Street,18

N.E. overlay commercial area.  19

CHAIRPERSON GRIFFIS:   Excellent. 20

Thank you very much.   And at the conclusion of our21

last hearing we had asked for numerous aspects to22

come into the record, I believe we received most of23

that.   But let's proceed.   As we left off, did24

you have a preliminary matter?  25
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Exhibit No. 26 is a motion for a1

judgment as a matter of law.  Is this something2

that we want to take up immediately?3

MS. BELLAMY:   If the Chairman would4

please make a ruling of that.  5

CHAIRPERSON GRIFFIS:   All right. 6

Let's lay it all out here.  Then we also have a7

motion for extension of time to file documents. 8

Yes?9

MR. LUNA:   Richard Luna for ANC-6A. 10

With the motion to extend, I would request that the11

Board until the end of the hearing on that, at12

which point I would be able to tell you whether I13

think it would be even necessary to have the14

extension.   I might choose to withdraw it.  15

CHAIRPERSON GRIFFIS:   Very well.  I16

think that's well said.  I don't have any17

difficulty doing that unless any Board members have18

any opposition to taking that position.   We can19

defer this to a time after the hearing.20

VICE CHAIRPERSON MILLER:   I think that21

makes sense.  22

CHAIRPERSON GRIFFIS:   Okay.  So23

returning to the first motion, Exhibit 26.  24

VICE CHAIRPERSON MILLER:   We have what25
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appears to be a related motion to deny motion to1

extend time to file documents requested from DCRA2

and I'm wondering if the parties have any objection3

to deferring this also to the end of the hearing.4

MS. BELLAMY:   With all due respect,5

the floor plans which were submitted at the last6

hearing on April 4th are the exact floor plans which7

will be resubmitted by DCRA as the public official8

document by the hand of the person that approved9

the document.  Therefore, the appellant has had10

more than enough time to review the document. 11

In addition, the publicly accessible12

space on appellant's renderings as well as the13

documents that DCRA has are the same square footage14

at 940 square feet.  So it's immaterial as far as15

there's no prejudice to the appellant by moving16

forward with the document that again was already17

submitted on April 4th.  Even by appellant's own18

testimony at the April 4th hearing, they admitted19

that the doors were evidence that the appellant's20

submission were incorrect.  The doors on21

appellant's submission were on opposite ends of the22

front wall.  The accurate drawings, again the ones23

bearing the DCRA official seal, have the door at24

the middle of the front wall.  25
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CHAIRPERSON GRIFFIS:   Mr. Luna, do you1

wish to speak to the motion?   2

MR. LUNA:   The motion to deny should3

be denied.  To begin with I think I stipulated I4

agreed to the inaccuracy of the doors, but there5

seems to still some question about the measurement. 6

In the middle of the building plans our plan said7

had a measurement that was 47 feet 9 inches, and8

the plans that they submitted had a measurement of9

I think 41 feet 9 inches.   10

And I don't think we came to any11

conclusion about which was correct, and since DCRA12

hasn't submitted those plans and since we still13

have the opportunity to rebut which plans are14

correct, and we've in fact received three different15

plans from DCRA, then that question still seems to16

be open.  17

And while I don't think it's necessary18

to extend the time to file on the plans, we19

received the plans after we filed our motion to20

extend to begin with, then also our motion to21

extend went beyond just building plans.  22

It went to other documents that DCRA23

might have relied on for which we had relied on our24

request to DCRA previously, a Freedom of25
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Information Act request uncovered one document that1

we got so we reiterated our Freedom of Information2

Act request and part of the reason for our motion3

to extend would be to be able to submit any4

documents for the narrow purpose of being able to5

submit documents that came about as a result that6

would be supportive of us if DCRA discloses any7

such documents.  8

VICE CHAIRPERSON MILLER:   Chairman9

Griffis, may I please -C   10

CHAIRPERSON GRIFFIS:   Let me ask you a11

quick question.  So you do not support us issuing a12

judgment at this juncture based on this motion13

because you would like to rebut any of the14

additional testimony that's coming forward, and you15

still feel that there is a strong likelihood that16

you have, or that you have a strong appeal case.  17

Let me ask, you indicated there were18

three plans.  Have you received all the plans that19

you need at this point?20

MR. LUNA:   Well, I mean we've received21

three different plans and as they're plans I think22

you know based on the hearing if we can determine23

which plans DCRA relied on, that would be one step24

in the right direction.25
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But then there's also the question of1

which plans accurately reflect how Cluck U was2

designed at this point and that's kind of a3

separate question.  4

CHAIRPERSON GRIFFIS:   Right.  It is an5

interesting position to be put in in terms of this6

appeal is what you're saying.  That there was an7

appealing of the actual decision, so what's the8

basis of the information that was looked at to make9

that initial decision. 10

And then we come to the fact that maybe11

things have changed in the actual functioning of it12

and how we would reconcile that or what it might13

come to be.  14

MR. LUNA:   Exactly.15

CHAIRPERSON GRIFFIS:   And how it16

informed us for the appeal.  Okay.   17

MR. LUNA:   Regardless of which set of18

plans.  I mean we're prepared to argue but we just19

need to determine which ones before we make a20

decision.  21

CHAIRPERSON GRIFFIS:   Good. 22

MS. BELLAMY:   Mr. Chairman, I'd like23

to direct your attention to the D.C. statute of24

official documents that states that exemplification25
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of a record under the hand of the keeper of the1

record, and the seal of the court or office where2

the record is made, is good and sufficient evidence3

to prove a record made and entered in any state,4

territory, Commonwealth or possession of the United5

States.  The certificate of the persons accorded to6

be the keeper of the record accompanied by the seal7

is prima facie evidence of that fact.  8

Therefore no other renderings may be9

submitted that are not submitted by the keeper of10

the record under the official seal of the D.C.11

government.   12

The DCRA will submit the same drawings13

that were submitted on April 4th as the accurate14

representation of the floor plans; therefore15

anything submitted by appellant is a waste of time.16

CHAIRPERSON GRIFFIS:   Well, I don't17

think, it's not my understanding that he's looking18

to open or keep the record open in order for him to19

file additional plans.  He's waiting to make sure20

that these plans were actually the ones that were21

viewed and the Certificate of Occupancy permit is22

issued on.  23

MS. BELLAMY:   Well, if the Chairman24

would like to move on such a motion after the DCRA25
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witness re-enters the same floor plans into the1

record that's fine.  But again it's the same floor2

plans that he's been provided with since April 4th.3

CHAIRPERSON GRIFFIS:   Well it's an4

interesting position to be put in to bring a motion5

for us to decide the appeal, based on the evidence6

that's presented, before all the evidence and all7

the questions have been presented.  8

I'm not sure.  I haven't discussed this9

with the Board in executive session, does this10

prove without a doubt the case, the drawings that11

are in front of us?12

MS. BELLAMY:    It does not and this is13

an important question because the appellant asserts14

that not allowing him time to review the plans that15

he has since April 4th will be prejudicial to him16

and he will look at the submission that he received17

earlier from the DCRA and his renderings and the18

April 4th submission by us, they all have the19

publicly accessible square space at about 94020

square feet.   Therefore, there is no debate what21

the publicly accessible square footage is in order22

to determine the queuing space. 23

In order to determine the queuing space24

you've got to look at the layout of the restaurant. 25
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That's not indicated, you know, that issue will be1

discussed here today.  2

So as far as the submission and3

admission and stipulation that the April 4th floor4

plans submitted by the appellee are the accurate5

ones, it's not prejudicial to the appellant at all. 6

Again, it's the same square footage.  7

CHAIRPERSON GRIFFIS:   Okay.  There is8

it.  We understand that.  Whereas I think it might9

be for me there's additional information that still10

needs to be heard and questioned from the Board's11

perspective, at least in my opinion.  I think we12

can hold this motion in abeyance, maybe to the13

conclusion today, maybe not.  It certainly serves14

in terms of putting your position before the Board.15

Ms. Miller, do you have a comment?16

VICE CHAIRPERSON MILLER:   Yes.  I just17

want to comment, procedurally this motion to deny,18

motion to extend time, it looks like really it's an19

opposite, it looks like if I'm not mistaken an20

opposition really to the motion to extend time21

filed by the appellant and we decided to defer the22

motion until the end of the hearing at least.23

So I think it makes sense to defer both24

these to the end of the hearing as we hear the25
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evidence.  I don't see any prejudice to waiting1

till the end of the hearing till the case has been2

heard.  3

CHAIRPERSON GRIFFIS:   Excellent. 4

Okay.  Any other opinions?   Comments?  Very well. 5

Then with that we'll proceed.  6

VICE CHAIRPERSON MILLER:   I believe7

the last motion before us is motion for judgment as8

a matter of law. 9

CHAIRPERSON GRIFFIS:   We may have a10

little bit of confusion because that's what I was11

assuming that we were looking at at this point, and12

that's why I was addressing to you the questions.13

What we have brought up is the second motion to14

deny the motion to extend time, which is why Ms.15

Miller was actually indicating that that speaks16

directly to it, and we've held in abeyance the17

first motion so the second would be the same. 18

I mean let's review very quickly.  I19

would like the motion for a judgment separately20

than the motion for extension of time,  Also21

looking at not doing a summary judgment at this22

point with just the filing of the documents for23

today, but rather that there's additional24

information and questions that we may have of DCRA. 25
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But I've also with the extension of1

time in terms of the documents haven't even filed2

in, although we may not extend time for additional3

review but the point, and Mr. Luna said today and4

correct me if I'm not saying it correctly, but5

you're looking for also time to provide any6

additional information because with three plans you7

think there still is a possibility of a successful8

appeal and an error was created with the documents9

that were reviewed when the issuance went forward10

and perhaps even on the implementation of the C of11

O.  12

MR. LUNA:   Right.  And kind of as a13

procedural matter I think the motion for judgment14

is not our -B and it misrepresents whether we close15

our case or not.  I mean I think I requested and I16

think the rules that are in the 11 DCMR, the17

municipal regulations, allow for time to rebut in18

closing, allow the appellant to rebut and provide19

closing arguments.   So I wanted to be sure that I20

had that opportunity. 21

But again, with the motion to extend it22

really just, I mean I think, I hope we'll be23

resolving the question of the plans with DCRA24

today, if they're going to present their case. 25
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Really I wanted to emphasize that the motion to1

extend is really just for the narrow purpose of2

documents like the e-mail from I believe it's Cory3

Buffo, that we submitted with our first filing,4

that might go to show that DCRA had misgivings5

about Cluck U Chicken and you know about their6

filings.  7

So it's a really very narrow extension8

but we can discuss it at that time.  9

CHAIRPERSON GRIFFIS:   Okay.  Good. 10

Comments?  Questions?   Very well.  I think we11

should proceed.   The last review and then we'll12

get right into the government's case presentation. 13

We have additional information that's come in and14

actually awaited us as we came out today.  15

Let me just make sure.  Let's look16

through everything that was filed today.   The17

drawings, Mr. Green, these are your documents, is18

that correct?19

MR. GREEN:   That is correct.  Good20

afternoon Mr. Chairman, Members of the Board.  That21

is correct.  22

CHAIRPERSON GRIFFIS:   Excellent.  And23

what else have you submitted today?   This is the24

appellant's Exhibit B, is that correct that we25
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have? 1

MR. GREEN:   What you have -B    2

CHAIRPERSON GRIFFIS:   Let me go in my3

order, forgive me, but this is the way I have it.4

Mr. Luna, you've submitted a package? 5

MR. LUNA:   Yes I did. 6

CHAIRPERSON GRIFFIS:   Okay.  And what7

is this?   8

MR. LUNA:   It's basically I noticed9

some areas in calculation, let me backtrack a10

little bit.  With the motion to extend I included11

some calculations that I made from the building12

plans and I noticed some mathematical errors so the13

first B-   14

CHAIRPERSON GRIFFIS:   In your15

calculations or their?16

MR. LUNA:   In my calculations.  So the17

first document that you see there is an amended18

Exhibit B which for your convenience I've19

highlighted in gray the changes from the first one.20

CHAIRPERSON GRIFFIS:   Well done. 21

Okay.  Does everyone have this?  Mr. Green, do you22

have this document, amended Exhibit B?23

MR. GREEN:   Yes sir I do, Mr.24

Chairman.25
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CHAIRPERSON GRIFFIS:   Okay.  So we1

have that in today.  We have the drawings and we2

have B   3

MR. GREEN:   You also have, Mr.4

Chairman, the affidavit of eating establishments. 5

It was part of the original submissions that I made6

to you, but what happened was the back page was not7

included and what we have done is given you a8

document that contains both the front and back of9

that document. 10

You also have an updated Certificate of11

Occupancy.  I think that's all part of the packet.12

CHAIRPERSON GRIFFIS:   Right.   I have13

that.  Everyone have that up here?   Okay.  14

MR. GREEN:   Front and back, Mr.15

Chairman.  16

CHAIRPERSON GRIFFIS:   Very well, there17

it is.  I don't have anything else and unless you18

all are aware of any other issue in the filings I19

think we can move ahead.   20

MS. BAILEY:   Mr. Chairman, there's a21

letter from Deputy Mayor for Planning and Economic22

Development, Mr. Stanley Jackson, and we received23

that today and you should have a copy of that.  24

CHAIRPERSON GRIFFIS:   Yes.  Thank you. 25
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Mr. Luna, do you have this?1

MR. LUNA:   Yes I do.  I just received2

it today. 3

CHAIRPERSON GRIFFIS:   Okay.  Let's4

proceed.  5

MR. GREEN:   Thank you again, Mr.6

Chairman and good afternoon Mr. Chairman and7

Members of the Board.  8

This case was about whether there was9

an improper issuance of a Certificate of Occupancy10

by the Zoning Administrator.  Based on our11

discussion last time, I indicated to you that there12

were some individuals that we would attempt to13

bring because we were told to, or I should say14

requested to, by the Board of Zoning Adjustments.15

And based on that we were successful in getting16

those individuals.  17

First and foremost is the Zoning18

Administrator, the gentleman to my immediate right,19

Mr. Bill Crews.  Mr. Crews wishes to make an20

opening statement and I'm quite sure that the Board21

will allow him that opportunity as it relates to22

this case.  23

I'd like to ask him just one basic24

question.  Mr. Crews, can you tell us when did you25
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start working at the Department of Consumer and1

Regulatory Affairs?2

MR. CREWS:   Mr. Chairman and Members3

of the Board, I started as the Zoning Administrator4

for the District of Columbia on October 3rd of 2005,5

and I apologize, this will be my second time, what6

other information am I supposed to present? 7

Address?   Sorry.  And I work at 941 North Capitol8

Street, N.E. in Washington, D.C.  9

After that introduction first let me10

apologize for being unable to attend the April 4th11

hearing due to my illness.   As you know, the12

Office of Zoning Administrator has suffered under13

staff shortages, I believe we are making progress14

in this situation and I would like to just take a15

brief moment to introduce our new deputy zoning16

administrator Mr. Matt LaGrant.  17

Matt comes to our office with great18

experience in zoning.  He was the principal planner19

for the city of Berkeley, California where one of20

his accomplishments was to lead the effort to21

revise the city's zoning ordinance, experience that22

will be valuable as we look forward to working with23

the Zoning Commission and the offices of zoning and24

planning in the next few years after adoption of25
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the new comprehensive plan.1

So between Matt and myself we should be2

able to be here when needed.   So again my3

apologies.4

But let us turn to the issue before us5

today, the appeal of Advisory Neighborhood6

Commission 6-A of the previous Zoning7

Administrator's approval and subsequent issuance of8

a Certificate of Occupancy, No. 102037, for Cluck U9

Chicken a 1123 H Street, N.E. for the use of this10

premise as a restaurant.  This address is in a C-2-11

A district.  12

Let me make this clear.   What is being13

appealed was the decision to approve and issue the14

Certificate of Occupancy.  This is the only thing15

appealable, the action of the Zoning Administrator,16

to approve and issue the Certificate of Occupancy.17

I emphasize this because it goes to the18

heart of the decision you must make; in fact, did19

the Zoning Administrator err when he approved and20

issued the Certificate of Occupancy?  21

Let's go what the Zoning Administrator22

based his decision on at that time.  He based it on23

the zoning regulations, the application of the24

applicant, and the applicant's affidavit on how the25
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establishment would be operated.   1

It was also based upon an inspection2

conducted by staff of the Office of the Zoning3

Administrator who will testify in a moment, and4

this inspection was conducted prior to the5

operation of the restaurant.  It was prior to the6

operation because this was a new use and the7

restaurant could not operate until a certificate8

had been issued. 9

So these are the bases of what the10

Zoning Administrator made the decision on that's11

being appealed today.   And the fundamental burden12

of proof for the appellant is to demonstrate that13

the actions of the Zoning Administrator were14

clearly erroneous or an abuse of discretion or15

against the manifest weight of the evidence16

presented.   And, again, the evidence is that which17

was before the Zoning Administrator as he made his18

initial decision on the certificate. 19

CHAIRPERSON GRIFFIS:   Good.  Can you20

run those again because that is absolutely21

critical.  You indicated that the Zoning22

Administrator made the decision based on (1) an23

inspection; (2) the affidavit; (3) was plans I24

believe.  25
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MR. CREWS:   Right.  The application of1

the applicant that also included the building2

permit plans.3

CHAIRPERSON GRIFFIS:   Okay.   So the4

application and permanent plans.  What were the5

others?6

MR. CREWS:   And the zoning regulations7

themselves.  8

CHAIRPERSON GRIFFIS:   And the regs? 9

Okay.  Now to your knowledge, the plans that we10

have submitted in to day for the record those are11

what plans?   They're the permit?12

MR. CREWS:   These are the building13

permit plans that would have been available at the14

time of the consideration of the application for15

the Certificate of Occupancy.   And as we go16

through this we can see how they're-B   17

And I apologize for the confusion that,18

having missed the hearing, I wasn't aware that19

there was necessarily, you know, what the issue was20

I guess on the difference in plans, and so21

initially what I thought was the initial record22

plans we just apparently made another copy of the23

ones that were in dispute.   And that's why we have24

figured that out that, for whatever reason, I think25
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the plans you have that were distributed in the1

last day or two are the ones that were relied upon2

for the building permit and the then Zoning3

Administrator or staff will testify were the ones4

he relied on in reviewing the application.5

CHAIRPERSON GRIFFIS:   Good. 6

MS. MITTEN:   I have a question that7

relates to the list of things that the Zoning8

Administrator considered.  Did you consider the9

BZA's interpretation of the zoning regulations as10

articulated in the order in Appeal No. 17214?  11

MR. CREWS:   I believe that they did. 12

We could ask the staff person when he testifies on13

what he actually considered to make the14

recommendation to the Zoning Administrator.  15

MS. MITTEN:   Because that was an16

important juncture that we got to the last time we17

were all together when we asked the owner of the18

establishment questions that related to the Board's19

interpretation and that order, that whole issue of20

whether or not the 10 percent threshold had been21

met went away because he admitted, at least as far22

as that interpretation goes, that the threshold had23

been met.  24

Ms. Bellamy wants us to revisit our25
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interpretation, which is another matter, but I1

think it's important to that initial decision that2

we have an answer to that.3

MR. CREWS:   Okay.  Well I will get to4

that but, you know, the short answer is yes, that5

the case, if I can find the number, 17214 Mel6

Wilkley is the Blimpie's case, was definitely7

factored in and as I will articulate here, our8

understanding of your ruling in that case is that9

it basically makes the 10 percent criteria moot10

because my understanding again is that you're11

talking about it's either 10 percent of the queuing12

space for carry-out or 10 percent of the on premise13

consumption space, the tables and chairs.   14

And just about every eating15

establishment then that has tables and chairs, from 16

Citronel, Georgia Brown's, the Palm on down,17

probably has more than 10 percent of the floor18

space accessible to the public on any one floor19

taken up by on premise consumption space.20

MS. MITTEN:   Right, we get that part.21

MR. CREWS:   Okay.   So if I may22

continue our review.  Thank you. 23

So again I wanted to just review in24

terms of our understanding of the zoning25
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regulations, Section 191.1 of Title 11 of the1

District of Columbia Administrative Regulations,2

the zoning regulations defines restaurant and3

defines restaurant fast food.4

Chapter 7 of these regs govern the5

allowable use of within a C-2-A district. 6

Restaurants are allowed as a matter of right, but7

fast food restaurants are allowed only with a8

special exception granted by you the BZA.  9

So it is incumbent upon the Zoning10

Administrator to determine whether the proposed11

operation of Cluck U was a restaurant, a fast food12

restaurant or perhaps an exception to the13

definition of fast food restaurant contained in the14

parenthetical phrase at the end of paragraph B the15

restaurant fast food definition in subsection16

199.1.  17

The parties to this case are arguing18

restaurant or fast food restaurant, and I will not19

deal with the exceptions.  20

A restaurant as defined in the zoning21

regs is a place of business where food, drinks or22

refreshments are prepared and sold primarily for23

consumption on the premises, but shall not include24

a fast food restaurant.  So you're either one or25
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the other.  1

A fast food restaurant is a place of2

business devoted to the preparation and retail sale3

of ready-to-eat food or beverages for consumption4

on or off the premises.  5

The regulations then give several tests6

to distinguish between the two.  The first test is7

a drive-in makes the place of business a fast food8

restaurant, and again we all agree that's not9

involved in this case.  10

A place of business will be a fast food11

restaurant if floor space allocated and used for12

customer queuing for self service for carry out and13

on premise consumption, is greater than 10 percent14

of the total floor space on any one floor15

accessible to the public.  And then one of two16

additional characteristics.   17

In discussing the 10 percent of the18

total floor space criteria, the Board's decision in19

case 17214, an appeal by this ANC against the20

Zoning Administrator's decision and issuing a21

Certificate of Occupancy to Chan's Food, Inc., or22

again Blimpie's on H Street, spoke to this criteria23

for the 10 percent for queuing or 10 percent for24

the on premise consumption. 25
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The Board ruled if either use was more1

than 10 percent, then it came under this criteria2

and would meet the first or second test for whether3

it's a fast food.  4

But under this ruling, as I mentioned,5

almost any restaurant with any amount of seating6

for on premise consumption comes under this7

criterion.   8

So again at this point we have if it9

has a drive-in it's definitely a fast food.  Not an10

issue here.  And then it's either if you have 1011

percent floor space either for queuing or for on12

premise consumption, then it might be a fast food. 13

And at this point we're at the it might be a fast14

food, just as I mentioned, because of the Blimpie's15

ruling almost everything meets the it might be a16

fast food.17

So then we have to look at the last two18

criteria, characteristics excuse me, and these are19

either one.  If you meet either one of these, then20

it's a fast food.   21

The first criteria is at least 6022

percent of the food items were already prepared or23

packaged before the customer orders.  The second24

one is that the establishment primarily serves its25
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food and beverage in disposable containers and1

provides disposable tableware.  2

What the Zoning Administrator knew3

about the proposed operation of Cluck U as he4

determined whether the establishment met either one5

of these criteria is the following:  6

The applicant had signed an affidavit7

that said there was no drive-in.   They signed an8

affidavit that 80 percent of the floor space was9

used for queuing or on premise consumption, and10

again under the BAZ Order 17214, whether this is11

true or not is really irrelevant because of the12

ruling that it also includes the tables and chairs.13

The third operational method that the14

applicant affirmed in the affidavit was that only15

10 percent of the food was prepared or packaged16

prior to a customer placing an order.   And again17

this is impossible to determine pre-operation and18

we must assume that the applicant is being19

truthful.  They signed an affidavit.  20

And then, finally, the applicant21

affirmed in his affidavit that the proposed22

establishment would not serve food and beverages in23

disposable containers and disposable tableware.24

Again, pre-operation we must rely on the25
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certification of the applicant and the fact again1

we have is what we'll testify here that our2

inspection prior to issuing showed that the3

establishment had non-disposable plates, glasses4

and tableware.   5

So based upon the certification of the6

applicant in the affidavit, and the inspection that7

will be detailed when I'm finished, that both8

confirmed what could be confirmed before beginning9

operation.   And that the Zoning Administrator10

correctly determined that Cluck U was a restaurant.11

Now any subsequent evidence after the12

issuance of the certificate goes to enforcement of13

the issued certificate, not whether the decision14

was correct or incorrect.  15

The owner was granted a Certificate of16

Occupancy for use as a restaurant.  The owner has17

an ongoing duty to operate within the limits of18

that certificate.  But if the appellant's19

allegations of actual use after the issuance are20

true, the remedy is enforcement by myself under the21

regulations and for operating outside the scope of22

its Certificate of Occupancy everyone, not to23

single out Cluck U, but everyone is susceptible to24

infraction, fines and ultimately revocation of its25
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Certificate of Occupancy.   Those are the remedies1

for enforcement after the issuance of the2

certificate if they're not operating as they're3

supposed to be.  4

So as I mentioned, if the owner does5

not operate as a restaurant then the appropriate6

relief is enforcement, not determining that the7

certificate was issued in error.  Enforcement is8

the responsibility of the Zoning Administrator, not9

the Zoning Commission nor the Board of Zoning10

Adjustment, as detailed in the zoning regs section11

3200.1.   12

So in reply to the appellants, DCRA did13

not err in deciding that Cluck U was to be a14

restaurant based on what we had in front of us at15

the time of the decision: the affidavit, the16

inspection, the application, the plans.   This17

determination then makes the appellant's count two18

moot, that if it is a restaurant there's no need19

for a special exception.20

And, finally, the Certificate of21

Occupancy has been corrected to reflect the correct22

square and lot for the premise occupied by Cluck U23

Chicken at 1123 H Street, N.E.24

Therefore, the Board should deny the25
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appeal.  1

MR.  CREWS:   Yesterday was the first2

time that we gave, the DCRA gave a copy of the3

plans to the appellant.  My understanding is they4

are the same as B-  5

I think all that I would say right now6

is that we gave a copy of what we considered the7

official plans yesterday to ANC-6A. 8

VICE CHAIRPERSON MILLER:   Okay.  And9

you may not want to say more but I just raise it10

because at the last hearing there was an issue11

about whether or not they were proceeding based on12

wrong plans that were given to them by DCRA.  13

MR. CREWS:   Certainly it was14

inadvertent.  I mean I was amazed when I realized15

what it was.   16

CHAIRPERSON GRIFFIS:   I don't think17

they were proceeding, were you proceeding with the18

DCRA plans that were given?  19

MR. CREWS:   Yeah and-B   20

CHAIRPERSON GRIFFIS:   What was21

fascinating last time, just to get everyone up to22

speed here, is that we have the plans that were23

submitted in this appeal -- said I've never seen24

these before in my life and DCRA said I don't know25
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where he got those.  So we were clearly looking at1

the wrong documents. 2

So I think this brings up an3

interesting issue as being very sedate on the way4

she takes that.  Why are we here with a day of5

review and they're talking about FOIA requests and6

all these kind of things.  It's all of our times7

that are more efficiently used if we all have the8

information in front of us. 9

MR. CREWS:   Well I understand and I do10

sincerely apologize in terms of this11

misunderstanding.  My surmise is that the final12

plans that were approved were a result of an13

initial review that had the doors on each end of14

the building, or each side of the front, and that15

there was a life safety concern about that and so16

the plans were revised to show the door, the single17

double door in the middle of the front.  And to my18

understanding that is the only difference.  And the19

dimensions did not change.  20

And again I would refer back to the21

Blimpie's ruling and my interpretation that the22

queuing space is really not a consideration any23

more.24

VICE CHAIRPERSON MILLER:   Thank you.25



119

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

CHAIRPERSON GRIFFIS:   Anything else?  1

Questions?   Are you aware of the calculations like2

the appellant has put in, any calculations that3

would have been done in the review of the permits?4

MR. CREWS:   Yes I am and I believe5

Travis Parker will testify to that. 6

CHAIRPERSON GRIFFIS:   Okay.   All7

right.  Anything else then?  8

VICE CHAIRPERSON MILLER:   Just with9

respect to the questions that are asked, and10

particularly with respect to the queuing area,11

which may not be an issue.  When they signed an12

affidavit saying 8 percent, does DCRA check in some13

way to see whether that amount of space is14

accurate? 15

MR. CREWS:   It's a difficult question16

in terms of when an applicant says, you know, if17

there's a reasonable test that perhaps, and again I18

think at that point we were still laboring under a19

pre-Blimpie's understanding of that provision, that20

it would seem reasonable based on the plans in this21

case where there are lots of tables and chairs,22

hallways and bathrooms, that I would think that it23

would be reasonable to assume that that was24

correct. 25
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VICE CHAIRPERSON MILLER:   Thank you.1

MR. CREWS:   And I might add that, you2

know, a subsequent, I mean there was also an3

inspection that kind of confirmed that that was the4

layout.  5

CHAIRPERSON GRIFFIS:   And when was the6

inspection?   I mean it was during construction or7

after?  8

MR. GREEN:   Mr. Chairman, we have the9

appropriate party who was involved in that process10

who can perhaps answer the questions of Ms. Miller11

and yourself.  12

CHAIRPERSON GRIFFIS:   Sure.  But13

procedurally now going ahead if an application came14

in for a restaurant, it would have to be determined15

that it was the same  -B is it standard procedure16

then to do an inspection before issuance of the C17

of O?18

MR. CREWS:   We are now, yes.  Because19

both in terms of this issue and in terms of other,20

well in terms of the part of the parenthetical21

phrase in subsection B, in terms of whether or not22

something is a deli or not, is that we are taking a23

very close look at all eating establishments, I'm24

personally reviewing them, because we do want to25
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get it right the first time.  So, yes, we take a1

close look. 2

CHAIRPERSON GRIFFIS:   It seems to be a3

lot to ask.  If I was voting on which regulation to4

start looking at, the inspection issue might be one5

to look at.  But how do you differentiate between6

café, which is a restaurant, and what is the other7

one?  Ice cream parlor, you know.   Coffee shops8

and the proliferation of coffee shops across this9

city.   10

Let me ask directly though and your11

understanding and we will get to Mr. Parker also,12

but generally speaking you keep posing No. 2 the13

percentage of the floor space that is accessible to14

the public on the affidavit.  What was the previous15

interpretation of how that was calculated as16

opposed to, compared to the Blimpie's case? 17

MR. CREWS:   My understanding and the18

way it was drafted on the affidavit was really19

looking at queuing space, whether that queuing20

space was for carry out or on premise consumption.21

And basically the standing in line space and22

interpreting the word and differently than the23

Board did in Blimpie's.  24

            And our affidavits that we use, you25
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know, are pre-Blimpie's and we just haven't had a1

chance to factor those in.  2

CHAIRPERSON GRIFFIS:   More than 103

percent of the public floor, the restaurant floor,4

was used for picking up already prepared food,5

disposable products and sitting and eating it there6

or taking it out.  If more than 10 percent was7

utilized for that, that would tip it into the fast8

food establishment.  9

MR. CRUZ:   Right.  That would tip it10

into the maybe fast food and then you'd have to11

look at, well and you did mention those two other12

criteria, I apologize, so yes.   And again before13

Blimpie's it was simply the standing in line space,14

whether you were going to sit in there or take it15

out, it was just where you stood in line if that16

was more than 10 percent.  17

CHAIRPERSON GRIFFIS:   Okay.   Anything18

else?   Questions?   We're going to cross each19

witness as they present.  Do you have any cross for20

Mr. Cruz?  21

BOARD MEMBER MANN:   Mr. Cruz, could22

you describe for us what exactly is involved in --23

well let me begin by asking were you the zoning24

inspector at the time that the C of O was issued in25
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this case?1

MR. CREWS:   No, this is prior to my2

being the Zoning Administrator.3

BOARD MEMBER MANN:   Okay.  And who was4

Zoning Administrator at that time?5

MR. CREWS:   Neal Stanley was acting6

Zoning Administrator at the time.  7

BOARD MEMBER MANN:   Okay.  So have you8

spoken with Mr. Stanley about what kinds of9

practices occurred on these inspections, or at10

least in the inspection that occurred here? 11

CHAIRPERSON GRIFFIS:   I think the12

person that actually processed this is here and13

will be provided as a witness.  Is that correct? 14

MR. GREEN:   Well that is absolutely15

correct Mr. Chairman.  16

BOARD MEMBER MANN:   Okay.  Thank you. 17

I guess has there been a change in practice in18

whether to conduct an inspection or not?  19

MR. CREWS:   Well, not a change in20

practice from this instance where we did conduct an21

inspection before issuing the Certificate of22

Occupancy and that's what we're doing now is23

conducting inspections before we issue certificate24

of occupancies for eating establishments. 25



124

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

BOARD MEMBER MANN:   Okay.  So now1

there's a practice of conducting inspections?2

MR. CREWS:   And there was then too3

because it did occur.4

BOARD MEMBER MANN:   There was?  So not5

just for Cluck U but for all the certificates of6

occupancy prior to that?7

MR. CREWS:   Well in this particular8

case it was definitely triggered not only because9

of an eating establishment and concerns but also10

because it was a new use, and all new uses require11

inspection. 12

BOARD MEMBER MANN:   Okay.   That's all13

right now. 14

MS. MITTEN:   Can I just ask a question15

that's related to what Mr. Luna was asking, which16

is is there a form or are there notes to establish17

what was observed so that we're not relying on the18

recollections of the inspector or if they happened19

to leave the government's employ? 20

MR. CREWS:   There hopefully is a21

written inspection report articulating the time,22

place, date, person, what they observed in a23

narrative form and accompanied by photos.  Again,24

we're trying continuous improvement to make sure25
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that occurs in every inspection. 1

MS. MITTEN:   Is there any2

documentation in this case?  3

MR. CREWS:   My understanding is, and I4

haven't been able to find any documentation like5

that in this case. 6

MS. MITTEN:   Okay.  Thank you. 7

MS. BELLAMY:   Mr. Cruz, based on the8

Blimpie's interpretation of the phrase carry out9

and on premises consumption, would anyone be able10

to bring enforcement actions against restaurants11

like Citronel or The Palm alleging that they are12

now breaching their Certificate of Occupancy based13

on the interpretation of Blimpie's? 14

MR. CREWS:   No not necessarily because15

this is just one of a two part test and, of course,16

the second part has its own two parts.17

MS. BELLAMY:   But would someone be18

able to bring an enforcement action alleging that19

they are breaching that one part test?   One part20

of the three-pronged test?21

MR. CREWS:   No, you'd have to meet22

both the first part and one of the two second part. 23

And again when you say someone bring an enforcement24

action, if someone complained then we would25
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investigate but we would not bring an enforcement1

action right now, unless they met both part 1 and2

one of the two in part 2.3

MS. BELLAMY:   Is it possible that4

someone could plausibly put together an alleged5

breach of enforcement based on that prong? 6

MR. CREWS:   No, you them all, both. 7

MS. BELLAMY:   Okay.  Can you tell me8

how thoroughly vetted this was compared to your9

typical research done by your staff for Certificate10

of Occupancy?  Would you say that this was11

thoroughly vetted?   12

MR. CREWS:   I think we try and do an13

appropriate and adequate review of all issues14

before us.  This particular review occurred before15

I was personally in charge and so I really can't16

answer that question.  17

MS. BELLAMY:   No more questions. 18

CHAIRPERSON GRIFFIS:   Any follow ups19

from the Board?   That's why I'm delaying, we're20

waiting for your representatives to come back in. 21

As your attorney has just left the room you may be22

feeling vulnerable in which case we might not ask23

questions at this time.   Well that's all we have24

at this point for Mr. Crews.  I don't know if25
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you're aware of who's next. 1

MR. CREWS:   I am.  If we might ask B- 2

CHAIRPERSON GRIFFIS:   Let me do this. 3

I have one preliminary which is timely on this and4

I'll let Mr. Green speak to this when he comes in5

and you can relay this.  But we have as I quickly6

went through, it doesn't have an exhibit number7

yet, but we have a filing from Mr. Jackson, Stanley8

Jackson who's the Deputy Mayor of Planning and9

Economics letterhead.10

And first of all I want to ask you,11

have you seen this? 12

MR. CREWS:   I have.  I can't turn my13

copy over right now though. 14

CHAIRPERSON GRIFFIS:   That's okay. 15

Ms. Bellamy, you've also received this?16

MS. BELLAMY:   Yes, I received a copy a17

few minutes-B  18

CHAIRPERSON GRIFFIS:   Mr. Green, yes I19

think?  20

MR. GREEN:   Yes.  Mr. Chairman, I21

would ask for about a five minute break.  I22

received a message from my office and they stated23

it was an emergency of some sort and I'd like to24

check on it please. 25
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CHAIRPERSON GRIFFIS:   Let's go take1

care of that and we'll be back in five minutes.2

MR. GREEN:    Thank you Mr. Chairman.3

CHAIRPERSON GRIFFIS:   Certainly.  And4

before we all go let me just be clear on when we5

get back and Mr. Green is present with us again,6

I'm just going to ask if there's any objections or7

concerns as taking this into the record.  The Board8

hasn't seen it, it is on the dais for us now so9

I'll take any concerns or objections. 10

(A SHORT BREAK WAS TAKEN) 11

MR. GREEN:   In that little break I12

have now determined that there is no family13

emergency.  14

CHAIRPERSON GRIFFIS:   Good.  And we've15

got blood circulating in our legs so we're all16

better off.  Let's move ahead.  I think we've17

finished with Mr. Crews.  We're ready for your next18

unless you have any redirect?19

MR. GREEN:   I don't have any redirect.20

CHAIRPERSON GRIFFIS:   No, I'm sorry,21

sorry to cut you off.  I had left with wanting to22

take any objections with receiving into the record23

the letter from the Deputy Mayor of Planning and24

Economics, Mr. Jackson.  Mr. Luna, do you have any25
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comments on that objection or a position?1

MR. LUNA:   To the extent that the, I2

mean the letter until the end doesn't really ask3

for specific action and it doesn't really speak to4

the legal standards that are involved, so on that5

basis while I appreciate Mr. Jackson's input,6

Deputy Mayor Jackson's input on the sentiments7

about H Street and about Cluck U Chicken, it seems8

irrelevant to the legal standards at issue so I9

request exclusion on that basis.  10

CHAIRPERSON GRIFFIS:   Okay.  Ms.11

Bellamy?  12

MS. BELLAMY:   Yes, I would like to13

direct the Board's attention to Section 3114 of the14

DCMR which allows the Board to consider agency15

positions on issues, specifically if the Board16

finds the report and recommendation to be full and17

complete on its face having given due regard to the18

importance of the evidence, availability of19

witnesses, etc., the need for cross examination for20

true disclosure of the facts.  So it may be21

considered as part of the totality of the evidence22

in this matter. 23

CHAIRPERSON GRIFFIS:   Okay.  24

Certainly we're not bringing Mr. Jackson forward to25
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be crossed.  Mr. Green?1

MR. GREEN:   We certainly have no2

objection Mr. Chairman.3

CHAIRPERSON GRIFFIS:   Very well.  And4

I would go this way unless Board members object or5

disagree with this standing, I think Mr. Luna is6

more B- in that it doesn't speak to the legal7

standards of what we will be taking up as appeal. 8

As it's been put into the record we can, and will I9

think, give it the pertinence and the weight as it10

addresses the specific issues.  Striking it from11

the record I don't think is productive in many ways12

so I think we can keep it in and we just utilize13

for what it is and the statement that it makes. Any14

objections to that?15

MS. BELLAMY:   No, I would concur that16

it goes to the weight.  I think if our stance was17

that it didn't speak to the test we'd be striking a18

lot of documents in a lot of cases.  19

CHAIRPERSON GRIFFIS:   Interesting20

statement.  Very well.  Let's move ahead then.   21

MR. GREEN:   I call as my next witness,22

Mr. Chairman, Mr. Stanley, on I'm sorry,  Neal23

Stanley.  24

MR. STANLEY:   For the record my name25
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is Neal Stanley, my position is Deputy Director for1

B- zoning, and I was the acting Zoning2

Administrator during the summer of 2005, the period3

in which this matter came before the agency for4

review, inspection and certification.  5

MR. GREEN:   May I inquire of the6

witness?   Thank you.   Mr. Stanley, you've had an7

opportunity to serve in many hats in the agency, is8

that not right?9

MR. STANLEY:   That is correct.10

MR. GREEN:   Did there come a time,11

sir, when you acted as the acting zoning12

administrator?13

MR. STANLEY:   Yes there was.14

MR. GREEN:   And can you tell us when15

that was please?16

MR. STANLEY:   That was approximately17

late July through I believe early September or18

October when Bill Crews, the new zoning19

administrator, came on board.20

MR. GREEN:   And during the course of21

this time frame, did you have occasion to deal with22

Cluck U Chicken?23

MR. STANLEY:   Yes I did.24

MR. GREEN:   And can you tell us please25
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exactly how did Cluck U Chicken come before you?1

MR. STANLEY:   Cluck U Chicken came2

before me and my colleagues because there was a3

request for a Certificate of Occupancy for a4

building that had been granted a building permit,5

and the request was specifically for a restaurant,6

I'm sorry, a Certificate of Occupancy for use as a7

restaurant within a C-2-A zone.   8

And the reason why I looked at it as9

well as Travis Parker and a number of my other10

colleagues is because we were aware that there was11

some concern about eating establishments generally12

speaking and we were aware of the Blimpie's case. 13

And so we did take a very careful and close look at14

this.15

It was not a cursory review, it was not16

something that we sort of glanced at, but it was a17

matter that we looked at very carefully because we18

wanted to make sure that post the Blimpie's19

decision that all of our eating establishments20

Certificates of Occupancy were carefully reviewed,21

and they have been.  22

Our process really didn't change, quite23

frankly.  We did inspections beforehand, we're24

doing inspections now.  We use the zoning25
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regulations beforehand as it relates to fast food1

restaurants and restaurants and those are the same2

regulations that we use now as well.  3

MR. GREEN:   With regard to the Cluck U4

Chicken matter, did you have an opportunity to5

review documents sir?6

MR. STANLEY:   Yes I did.7

MR. GREEN:   I'm going to show you what8

has been I guess marked at some point, yes the9

Board has copies of these documents and I'm going10

to ask the witness to identify what they are. 11

CHAIRPERSON GRIFFIS:   Let's move right12

ahead to the direct questions or his testimony, he13

doesn't need to answer these on direct.14

MR. GREEN:   Oh very well then.   You15

indicated that you reviewed several documents, does16

that include any maps or platt charts or floor17

plans as well?18

MR. STANLEY:   We reviewed the19

application, we reviewed the affidavit of eating20

establishment, which is a standard practice.  It's21

been in place for quite some time that pre-dates me22

coming to the agency.  We also reviewed the plans23

that were submitted.24

We reviewed the zoning regulations and25
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we also had ongoing conversations with individuals1

within the agency and conducted on-site inspections2

before the Certificate of Occupancy was granted. 3

MR. GREEN:   I'm going to show you4

again what has been marked and introduced.  Can you5

tell us what this is please?6

MR. STANLEY:   These are the building7

plans for Cluck U Chicken and, more specifically,8

they provide detail as to the layout and the actual9

use as well as the floor plans.  10

MR. GREEN:   Now there's been some11

discussion about floor plans; these are the floor12

plans dated February 14, 2005, is that not right,13

sir?14

MR. STANLEY:   That is correct.15

MR. GREEN:    Now these plans of course16

are copies of which have been given to the Board17

members and also the appellant in this particular18

instance.  Did your staff have an opportunity to19

take any kind of measurements from thee plans, sir?20

MR. STANLEY:   Yes we did.21

MR. GREEN:   And when you took these22

measurements, what did you determine from them,23

sir?24

MR. STANLEY:   I'm going to defer to my25
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colleague, Travis Parker, to answer specific1

questions about the actual measurements.  2

CHAIRPERSON GRIFFIS:   Okay.  3

MR. STANLEY:   He made the measurements4

on the plans as well as took measurements on-site5

and did the appropriate comparisons to ensure that6

what was represented on the plans was actually what7

occurred at the building. 8

CHAIRPERSON GRIFFIS:   Understand. 9

MR. GREEN:   And this happened under10

your direction, is that not right?11

MR. STANLEY:   It happened under my12

direction, my guidance and supervision. 13

MR. GREEN:   And when he came back to14

you after having taken these measurements and after15

both you and he reviewed the plans, did you come to16

any determination or decision sir?17

MR. STANLEY:   We did. 18

MR. GREEN:   And what was that19

decision?20

MR. STANLEY:   The decision was based21

on the application, based on the eating22

establishment affidavit, based on the on-site23

inspection and based on the building plans and24

based on the zoning regulations, that all the25



136

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

requirements for a restaurant within a C-2-A zone1

as a matter of right were met.  2

MR. GREEN:   And then at that point,3

sir, after you made this determination, what did4

you do next?5

MR. STANLEY:   After we made the6

determination we made a decision to issue a7

Certificate of Occupancy and we did so I believe on8

July 27th, 2005.  9

MR. GREEN:   And since then, sir, after10

that issuance then did that end the agency's11

involvement with Cluck U Chicken officially?12

MR. STANLEY:   It ended our involvement13

as it relates to the issuance of the Certificate of14

Occupancy, but we certainly heard from people about15

Cluck U Chicken and so we've been involved in16

discussions with individuals who've asked or17

inquired about Cluck U Chicken and, more18

specifically, this appeal has continued our19

involvement. 20

So because of the appeal that was filed21

in the case, our involvement continued.  But our22

position is that the Certificate of Occupancy was23

thoroughly vetted, thoroughly reviewed, carefully24

analyzed, properly issued and that the agency was25
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correct in its issuance of the Certificate of1

Occupancy as a restaurant within a C-2-A zone.2

MR. GREEN:   You've indicated that Mr.3

Travis Parker was the individual that went out,4

conducted the pre-opening I guess you could say5

inspection and made the other recommendations to6

you in terms of taking measurements and so forth,7

is that not right? 8

MR. STANLEY:   That is correct.9

MR. GREEN:   All right.  I don't have10

any other questions. 11

CHAIRPERSON GRIFFIS:   Any questions12

from the Board?   Ms. Miller?13

VICE CHAIRPERSON MILLER:   Good14

afternoon Mr. Stanley. 15

MR. STANLEY:   Good afternoon.16

VICE CHAIRPERSON MILLER:   My question17

is you testified that it was carefully reviewed,18

inspected, carefully analyzed, but is there an19

inspection report?  I think this is a follow up on20

what Ms. Mitten was asking earlier but I just want21

to make sure that I know the answer to that. 22

MR. STANLEY:   I don't recall ever23

seeing an inspection report.  I spoke with Travis24

Parker extensively on the matter and asked what he25
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saw and what his calculations were.  I asked1

questions like were there tables, were there2

chairs?  If so, how many?   What was your basis for3

making the calculations?   What were the actual4

calculations?   5

I asked him whether there were utensils6

and, if so, what type of utensils.   I asked what7

type of cooking equipment was present and whether8

it was the type of equipment that lent itself to9

preparing meals on-site and on demand.  10

VICE CHAIRPERSON MILLER:   I guess my11

question is, and maybe Mr. Parker will answer it, I12

don't know, but if this is something that's so13

carefully analyzed and reviewed, there's nowhere14

where it is written up that somebody is making a15

recommendation or someone has reviewed it and made16

a decision?   17

MR. STANLEY:   Our recommendations come18

in a variety of different ways quite frankly.  What19

we find often happens is that because of the volume20

of work that we have, we often make decisions21

collectively and they're not always written down in22

the form of an inspection report. 23

I'm not aware that there is an24

inspection report.  I just happened to see one is25
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all I'm saying, I don't know that there is one.1

VICE CHAIRPERSON MILLER:   And are you2

saying that was the general practice?3

MR. STANLEY:   What I'm saying is that4

in some instances there are inspection reports for5

certain types of activities, but not always.   And6

I just don't know if there was one in this7

instance.  But the absence of an inspection report8

is not unusual at DCRA within the zoning division9

or within DCRA.   We do have them from time to time10

and we often have them, but the absence of one is11

not a particularly unusual event. 12

VICE CHAIRPERSON MILLER:   Thank you. 13

CHAIRPERSON GRIFFIS:   Anything else?14

Mr. Luna, any cross?15

MR. LUNA:   Yes.  Sir, I wanted to16

clarify, did you say that inspections were17

customary in zoning cases before this case and18

during this case?   During the issuance of the C of19

O. 20

MR. STANLEY:    That depending on what21

the request is, meaning if there's a change of use,22

for example, there are certain criteria that would23

trigger an inspection.  And because there was a24

change of ownership and perhaps even a change of25
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use here, I can't remember which one it was, that's1

what triggered the zoning inspection.  2

What I hopefully articulated earlier is3

that it is routine for us to do inspections, that4

we didn't do an inspection because this was Cluck5

U, we did an inspection because of the request that6

was made in the application for the Certificate of7

Occupancy.  8

MR. LUNA:   I'm sorry, what request was9

that?10

MR. STANLEY:    It looks as though11

there was a use change that's identified and12

because this came in as a use change, that's one of13

the triggers for us to conduct an inspection.   So14

whenever there's a use change like this one, not15

necessarily all use changes but converting from it16

looks like what may have been a Value Express which17

I'm guessing is a kind of variety store, to a18

restaurant it would be appropriate for us to verify19

that in fact that is the use that it's being20

offered and that's the use that we would consider.21

MR. LUNA:   Okay.  And I'm sorry, did22

you list the dates that DCRA performed inspections?23

MR. STANLEY:   The Certificate of24

Occupancy was issued on the 27th of July and the25
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approval was on July 27th, the inspection would have1

in all likelihood occurred prior to that date.  2

MR. LUNA:   But you couldn't tell me3

exactly when?  4

MR. STANLEY:    I can't tell you5

exactly when but you can probably narrow it to some6

time frame between the date of application and the7

issuance. 8

CHAIRPERSON GRIFFIS:   He wants the9

date and you don't have it here now.  Next10

question.11

MR. LUNA:   Looking at the building12

plans that you say are the official building plans,13

how many doors are at the front entrance of that? 14

MR. STANLEY:   What sheet are you15

looking at?16

MR. LUNA:   It's probably the second17

sheet.   18

MR. STANLEY:   Just so I can be clear,19

would you mind showing me on your plans which page20

you're looking at? 21

MR. LUNA:   In the middle of, it says22

equipment schedule.  The first page from what I've23

found is usually the existing plan. 24

MR. STANLEY:   Is there a letter or a25
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page number? 1

MR. LUNA:   Oh I'm sorry, A1.   How2

many doors are at the front there?3

MR. STANLEY:   Well I have to tell you4

I'm trained as a lawyer not as an architect but I5

believe there are one or two doors.  6

MR. LUNA:   Let me rephrase that.  That7

may be one entrance of exit?8

MR. STANLEY:   This is probably a9

better question for Travis Parker who actually did10

the inspection and actually reviewed the plans more11

closely detail than I did.12

MR. LUNA:   Okay.  So who can tell me,13

who would make the designation that these are the14

official plans?15

MR. STANLEY:   I make the designation 16

that these are the official plans.17

MR. LUNA:   Okay.  So can I show you18

some other plans so that we can distinguish which19

ones?  I mean what I'm getting at is-B   20

MR. STANLEY:   I think I can answer21

your question very quickly and very clearly.  The22

official plans are the plans that are stamped23

February 14, 2005.  24

MR. LUNA:   At the bottom?25
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MR. STANLEY:   At the bottom. 1

MR. LUNA:   Okay. 2

MR. STANLEY:   And they bear a number3

of other stamps in the bottom right corner as well.4

MR. LUNA:   And they would be the same5

February 14, 2005 on page A?  6

MR. STANLEY:   Equally important is7

that the plans are approved on the first page as8

well.  9

MR. LUNA:   Okay.  Then just for10

clarification, there's a measurement right in the11

middle of the plans, on the official plans what12

does that measurement say? 13

MR. STANLEY:   Again I'm going to defer14

to Travis Parker on any questions specifically on15

the plans, but I'm happy to confirm that these are16

the official plans of the agency if that's what17

you're trying to ask me.  18

MR. LUNA:   Okay.  Let me show you19

another set of plans.  These are also stamped20

February 14, 2005 and just to make sure, we21

confirmed that there was only opening that was an22

entrance here and exit at the front of your plans,23

is that right?24

MR. STANLEY:   I'm not confirming that,25
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no.  1

MR. LUNA:   Okay. 2

MR. STANLEY:   I'm deferring to my3

colleague Travis Parker on that. 4

MR. LUNA:   Okay.  Let me just show you5

these plans and maybe you can tell me why these are6

not the official plans.  I apologize, Kinko's could7

not figure out how to operate their copying machine8

for this size page.  9

Here we have, the page number is cut10

off but it's essentially similar to page A1.  The11

corresponding plan cover page labeled existing plan12

is dated February 14th.   And just comparing these13

as a lay person, what do you see different about14

the front there?  15

MR. STANLEY:   I don't-B   16

MR. GREEN:   Mr. Chairman, I'm going to17

object again.  I think the witness has stated18

rather clearly for the Court that the appropriate19

person to answer that question as it relates to the20

plans and who drew what and how it's drawn and all21

calculation and all manner of discussion, is Travis22

Parker.   23

CHAIRPERSON GRIFFIS:   Good.  Two24

things Mr. Green.  First of all, the plans that you25
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just brought out, what are they and do we have1

copies of them?2

MR. LUNA:   These are actually the, if3

you remember on April 4th we copied a small version.4

CHAIRPERSON GRIFFIS:   Okay.   Your5

submission is a small portion copy of those full-6

sized-B   7

MR. LUNA:   Of these full-sized8

documents.  9

CHAIRPERSON GRIFFIS:   We're going to10

need the full-sized into the record of course and11

it would be useful for us to look at.12

MR. LUNA:   Not a problem.  13

CHAIRPERSON GRIFFIS:   Mr. Green, on14

your objection, I deny the objection outright.  You15

have your witness that's establishing that these16

are the official documents.  In cross examination17

he's showing stamped documents of the same date18

asking how he can state that this is either the19

official, or the documents that were used for the20

issuance of C of O, and therefore those would not 21

be.  I'm fascinated to hear how that is. 22

I mean the owner says he didn't draw23

them as I recall last hearing.  I don't know where24

all these are floating around or how they're25
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getting done, and if we can get to the bottom of it1

that would be great. 2

MR. STANLEY:   Well it's common, quite3

frankly, at DCRA for there to be different sets of4

plans.  Plans are revised all the time within the5

agency for a whole host of different reasons. 6

CHAIRPERSON GRIFFIS:   I don't disagree7

with you there.  If you want to be specific then8

and say that you don't know what those are, that's9

fine in answer to that question.  But I still have,10

maybe I'm mistaken, but the owner said that they11

never drew that with two doors so I'm not sure12

where it was coming from, that's why I thought we'd13

get some clarification.  14

MR. GREEN:   But Mr. Chairman the only15

point I want to make is that the proper person who16

can answer the question of the Board and yourself17

of course would be Mr. Travis Parker, who we have18

here.  He's happy to talk about it. 19

CHAIRPERSON GRIFFIS:   As soon as we20

get to him. 21

MR. GREEN:   Yes.  22

CHAIRPERSON GRIFFIS:   But here we have23

your witness came up for the only purpose it seems,24

the only testimony of Mr. Stanley was that these25
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were the official documents you've just been1

crossed on.  2

MR. STANLEY:    But if I can answer the3

question that you just asked, and that is that I do4

not know specifically the origin of the other set5

of plans or where they came from. 6

CHAIRPERSON GRIFFIS:   Good.  Then that7

answers that question.  Let's move ahead then. 8

VICE CHAIRPERSON MILLER:   Can I just9

ask a question about that which is what is it about10

the plans that you say are the official plans that11

has you know that?  Is that a stamp from DCRA?  Is12

it a little notation?  How do you know which ones13

are the right ones, which is I think what Mr. Luna14

was asking because if it's the stamp, he's got a15

stamped set, too.  16

MR. STANLEY:   Sure.  Part of my17

problem is I'm not 100 percent clear on what the18

chain of custody was on the plans that he has.  And19

these plans we feel do represent what was submitted20

based on the review process that we have and the21

applications that are also attached with the plans22

that are approved.23

And so the application that was24

approved and the plans that were approved, the25
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application that we approved is consistent with1

these plans here.  And what I'm saying is I'm not2

100 percent sure where the plans came from that Mr.3

Luna is referring to, one, and two, what the chain4

of custody was. 5

And so it is possible that there might6

be some insertions in that plans that are very7

similar to what these are.  However, these were the8

plans that we actually approved. 9

VICE CHAIRPERSON MILLER:   So when you10

have multiple sets of plans because people are11

making revisions and so on and then there's a set12

that becomes the official set that the approval was13

based on, that obviously has some special thing14

attached to it, stamped on it, whatever, how do you15

know based on if you have multiple sets of drawings16

that have been submitted, what is it that makes17

those the official set?   Is it because there's18

something attached to it?  What is it?   How does19

one know if you have multiple sets in your files20

which one is The One?21

MR. STANLEY:   Sure.   One of the22

things that we do is I think look at the actual23

application again and see what changes were24

requested by the reviewers.  More specifically we25
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have a series of disciplines at DCRA that review1

plans.  Zoning is one of them but we have2

structural, we have mechanical, electrical and3

plumbing, we have fire safety that reviews plans as4

well.  5

And so what they do when they review6

the plans and the application is that they make a7

number of comments.  And when the plans are revised8

and come in, what we do is we compare the comments9

that were issued against the plans that have now10

come in, and so that's one of the way in which we11

can tell if the plans that we now have on board12

reflect the changes that we've requested.  13

MR. LUNA:   So for this set of plans is14

there maybe a list of changes that would correspond15

to this particular set of plans that you're saying16

are the official plans? 17

MR. STANLEY:   Perhaps there are.  I18

don't have them. 19

MR. LUNA:   You don't know?   So kind20

of reconstructing this let's just hypothesize for a21

moment that there's another set of plans out there22

that could be, I'm not saying they are, but they23

could be the official set originated from DCRA and24

they could also have that same set of stamps. 25
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On what basis have you designated today1

that these are the official DCRA building plans?2

MR. STANLEY:   We reviewed the3

application again and the plans internally at DCRA4

and made a determination that in fact, based on the5

application and based on whatever comments or6

corrections there may have been and the revised7

plans, that these are in fact the accurate and8

complete plans.  9

MR. LUNA:   Okay.  So could you specify10

some of those comments and corrections please?11

MR. STANLEY:   I think I just stated12

that I don't have those comments so I don't know13

what they are.   It's a pretty standard routine14

thing that we do.  They might ask for further15

clarification, they might ask you to put something16

else in the drawing, they might ask you to delete17

something.  So it's a pretty standard process that18

we have in terms of, they're called hold for19

correction comments.20

MR. LUNA:   Okay.  So is there a record21

of those?22

MR. STANLEY:   There may be but I don't23

have one here.  I don't know if there is.  24

MR. LUNA:   Okay.  I'm just trying to25
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nail down what in the universe of potential changes1

for building plans what specifically binds you to2

these official plans as opposed to having another3

set?4

MR. STANLEY:    Well I think I just5

told you but I don't mind telling you again. 6

MR. LUNA:   I mean you've told me7

generally but specifically to these plans, and8

that's really what the issue is.  These plans as9

opposed to any other set of plans. 10

MR. STANLEY:   Sure.  Without seeing11

the comments it's hard for me to tell, but12

everything was compared through to the application13

packet with these plans and the zoning14

administrator has reviewed the plans as well, and15

also the principals within our building and -B16

regulation administration have reviewed the plans17

as well and have confirmed that indeed these are18

the plans that were approved and upon which the19

permits were issued.20

MR. LUNA:   Okay.  Do you have any21

indication, such as just a signing on for a22

signature, initials somewhere that would indicate23

that they all reviewed that?  Make these plans24

official? 25
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CHAIRPERSON GRIFFIS:   That who1

reviewed them?  2

MR. LUNA:   The people that Mr. Stanley3

is referring to.   4

CHAIRPERSON GRIFFIS:   You mean zoning5

or electrical, structure, lead safety, fire,6

mechanical?   7

MR. LUNA:   Whoever he listed as8

reviewing these plans.   9

MR. GREEN:   Mr. Chairman, again Mr.10

Stanley based his approval on these plans which are11

modified from the original, on the advice of the12

individual who's here, who can talk about the13

plans.  I think that any further discussion or14

questioning of Mr Stanley as it relates the15

specificity of these plans will not be fruitful.16

CHAIRPERSON GRIFFIS:   Interesting17

point.   18

MR. LUNA:   I'll move on. 19

CHAIRPERSON GRIFFIS:   Why don't we20

move on to the other questions that you have and21

then we can always call back Mr. Stanley if the22

other answers to your questions aren't specifically23

addressed. 24

MR. LUNA:   Sure.  Thank you.  Mr.25
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Stanley, does DCRA ever have reason to doubt an1

affidavit, eating establishment affidavit?2

MR. GREEN:   Objection.  I have an3

objection here. 4

CHAIRPERSON GRIFFIS:   Why don't we5

rephrase that question so he can actually answer it6

more on how would you verify the authenticity or7

the B-     8

MR. LUNA:   Okay.  How would you -B  9

CHAIRPERSON GRIFFIS:   Is that what10

you're asking?   11

MR. LUNA:    How would the-B   12

CHAIRPERSON GRIFFIS:   I mean isn't an13

affidavit, I'm not an attorney, but isn't an14

affidavit a sworn statement by somebody?  I mean15

isn't that the whole point is that they're asking16

the question and your answer is going to be sworn17

to.   18

            So your question of them is you've got19

this affidavit and you have questions in your mind,20

what do you do?   Is there any verification of the21

authenticity or the correctness?   Is that the22

question?  23

MR. LUNA:   Yes.  24

MR. STANLEY:   Well I'm going to answer25
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your question two ways that are both consistent. 1

The first is that the sheer volume of2

work that the District of Columbia engages in on a3

daily basis renders it practically impossible for4

us to question every single document.  We simply5

have to rely to some degree on the representations6

that our citizens make.  We don't start off by7

making the assumption that our citizens are not8

telling us the truth when it comes to submissions9

to the government.  10

But equally important, or perhaps more11

importantly, is on the face of the application it12

clearly states, as well as this particular13

application that I have in front of me clearly14

states, false statements or misrepresentations of15

fact on permanent applications and/or plans is16

subject to criminal penalties pursuant to D.C. law17

222405.  18

And so I think it's important to point19

that out because we acknowledge up front that we20

simply can't know with 100 percent degree of21

certainty whether every single application is22

completely correct.   And there are sanctions that23

are noted up front, and that statement is on the24

application.  25
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But let's get to this matter.  In this1

particular case as it relates to your question, we2

went to the site and conducted an on-site3

inspection.  And so if your question is did we4

confirm that this is a restaurant as an eating5

establishment as defined by the zoning regulations,6

the answer is yes, we reviewed the affidavit and we7

conducted an on-site inspection.  8

MR. LUNA:   Okay.  And then conducting9

that on-site inspection how do you determine or10

could you maybe describe for me how an inspector11

might determine whether an establishment primarily12

serves food and beverages in disposable containers?13

         MR. STANLEY:   It's a visual14

inspection.  15

MR. LUNA:   Inspecting?  16

MR. STANLEY:   You inspect the various17

utensils, you inspect flatware, you inspect dishes,18

you inspect to see if there are any carry-out19

cartons.  So you look at silverware, you look at20

knives, forks, spoons, what materials they're made21

of.  You look at the tables, you look at napkins,22

tablecloths, table coverings.   23

MR. LUNA:   Do you look at whether24

there are boxes of disposable containers? 25
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MR. STANLEY:   Sure.  1

MR. LUNA:   Okay.  And for purposes of2

this inspection did -- well I'll direct that to the3

zoning tech.   That's all I have.  4

CHAIRPERSON GRIFFIS:   Thank you Mr.5

Luna.  Ms. Bellamy?6

MS.  BELLAMY:   Thank you.  Mr.7

Stanley, isn't it true that in this particular case8

it was vetted by the head of DCRA, Dr. Canavan and9

several zoning inspectors, zoning administrators?  10

MR. STANLEY:   In this particular case11

I vetted it personally and relied on the input of12

trade and certified and qualified zoning13

technicians and architects and engineers.14

MS. BELLAMY:   Are you aware of Dr.15

Canavan's personal visit to the restaurant?  16

MR. STANLEY:   I don't feel comfortable17

making a representation as to any of his personal18

visits to the restaurant. 19

MS. BELLAMY:   Okay.  Based on your20

many years of reviewing these types of21

applications, can you please share with us what you22

think the merit is of this appeal revoking the23

restaurant occupancy permit of this restaurant?24

MR. STANLEY:   My understanding from25
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reviewing the appeal is that the dispositive issues1

are whether DCRA properly granted a Certificate of2

Occupancy as a restaurant and in that regard I3

believe that we did.   I believe that we carefully4

reviewed the criteria, and by that I mean we looked5

at the zoning regulations, we looked at the plans,6

we also considered the affidavit.  We looked at the7

actual site by conducting an on-site inspection and8

we felt completely comfortable that the decision9

that we were rendering was appropriate.  10

MS. BELLAMY:   No more questions. 11

CHAIRPERSON GRIFFIS:   Excellent.  Any12

follow up from the Board?   Redirect Mr. Green? 13

MR. GREEN:   None Mr. Chairman.  14

CHAIRPERSON GRIFFIS:   Thank you very15

much.  Let's move ahead.16

MR. GREEN:   Yes, I call as my next17

witness Mr. Travis Parker.  18

CHAIRPERSON GRIFFIS:   To the hot seat19

as we say.   20

MR. PARKER:   If I can answer half the21

question you've been told I would.   I'm Travis22

Parker with the Office of Planning, 801 North23

Capitol Street, N.E. in Washington, D.C.  24

MR. GREEN:   Mr. Parker, did there come25
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a time when you worked at the Department of1

Consumer and Regulatory Affairs?   2

CHAIRPERSON GRIFFIS:   Let's rip right3

through this.  Mr. Parker, give us your background4

why you're here, what was your role?  5

MR. PARKER:   Fair enough.6

MR. GREEN:   I was just trying. 7

CHAIRPERSON GRIFFIS:   The thing is8

that all these people are here for the next one.9

MR. GREEN:   I know. 10

MR. PARKER:   I'm a development and11

review specialist and zoning expert with the Office12

of Planning.  I spent approximately three months in13

the summer of 2005 assisting with zoning14

administrator duties after the zoning administrator15

had left.  16

I was involved with this project in17

review of the Certificate of Occupancy for Cluck U18

Chicken and conducted a site visit as well as in19

the end approved the Certificate of Occupancy with20

Neil Stanley's approval.  21

CHAIRPERSON GRIFFIS:   Excellent.  So22

you were dispatched from the Office of Planning23

over to DCRA in the zoning administrator's office?24

MR. PARKER:   Correct.25
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CHAIRPERSON GRIFFIS:   And you1

personally then as you've just said went through2

this entire application and did the inspection?3

MR. PARKER:   Correct.4

CHAIRPERSON GRIFFIS:   And Mr. Stanley5

was a part of that also.  Were there others6

involved in that review? 7

MR. PARKER:   Cory Buffo before he left8

was serving as acting zoning administrator and he9

was involved to some extent with this project.  But10

he had left before the inspection and the approval11

took place.  12

CHAIRPERSON GRIFFIS:   Okay.   Any13

others?  14

MR. PARKER:   I went with a DCRA zoning15

inspector and I'm sure there were other, you're16

taxing my memory but I know there were other zoning17

technicians involved. 18

CHAIRPERSON GRIFFIS:   That's fine. 19

Mr. Green, I hope you don't mind.  A couple of20

quick direct questions and I think we'll get21

through this and then I'll leave it open for the22

testimony that you have.  23

The documents you have in front of you24

I believe were submitted, this stamped February 14th25
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2005, these are the documents you reviewed for the1

final issuance of the C of O?2

MR. PARKER:   Yes.  The only plans that3

I had seen prior to yesterday were the document in4

front of me now showing one door in the center of5

the front of the store.6

CHAIRPERSON GRIFFIS:   Okay.   Are you7

aware outside of this hearing at all of the8

documents Mr. Luna has?9

MR. PARKER:   I became aware of those10

yesterday.  They are not now and I don't believe11

have ever been in the file approved for Cluck U12

Chicken, and I believe the set in front of me were13

the only plans in that file at the time that I14

issued the C of O. 15

CHAIRPERSON GRIFFIS:   Okay.  So if I16

understand you correctly in your statement you're17

not aware that these were modified, revised, slip18

sheeted, anything based on zoning law in the other19

inspections?20

MR. PARKER:   That would all have been21

done during the building permit review back in22

February of `05 before my time.  23

CHAIRPERSON GRIFFIS:   Now we're24

getting somewhere.  So conceivably that could have25
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been a different set that were revised and the1

issuance of the permit would be on this set that2

would go forward for a C of O?3

MR. PARKER:   The issue of the permit4

was on the final approved plans that went into the5

approved file.  6

CHAIRPERSON GRIFFIS:   Okay.  Then I7

think that's really clear.  We'll get it to further8

in case Mr. Luna has additional comments but I9

think I understand you correctly.   Let's move10

ahead then.   Ms. Miller?11

VICE CHAIRPERSON MILLER:   I have a few12

questions.  I just want to understand.  Were you an13

Office of Planning employee while you were in DCRA14

or were you detailed and no longer in the Office of15

Planning?  Just to understand what was going on.16

MR. PARKER:   I was doing duties in17

both offices but there was an MOU to send me to18

DCRA to do work with them. 19

VICE CHAIRPERSON MILLER:   Okay.   And20

you were actually the inspector of these premises?21

MR. PARKER:   I was.   With another22

DCRA inspector.23

VICE CHAIRPERSON MILLER:   With a DCRA. 24

Okay.  So what did you do on your inspection?25
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MR. PARKER:   I did several things.  I1

confirmed that the site matched the plans that we2

had on file.  I personally measured what I3

considered to be the queuing area on the site.  I4

inspected the kitchen for evidence that it could be5

used to prepare food on-site and I noted the6

presence of non-disposable flatware, silverware,7

glassware.   8

VICE CHAIRPERSON MILLER:   What was9

your measurement on the queuing area?10

MR. PARKER:   Well, as Neil Stanley11

said, or excuse me Bill Crew said, my measurement12

was largely irrelevant since the seating area was13

determined in the Blimpie's case to count.  I did14

have the Blimpie's order by that point so the15

measure was irrelevant since the total with the16

seating was in the 80 percent range.  17

But when I measured basically to18

confirm the affidavit that was submitted under the19

old interpretation, I confirmed that under 10 but20

between 8 and 10 percent of the area open to the21

public would be used for queuing. 22

VICE CHAIRPERSON MILLER:   So did you23

take notes?24

MR. PARKER:   I took notes.  I can't25
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say that they ever left DCRA with me though.  I1

don't know what's become -B I don't believe they2

ever made it into any files.  There was no official3

report.  4

VICE CHAIRPERSON MILLER:   Right.  So5

you didn't write up a report but you had notes6

based on your inspection in order to make your7

recommendation?8

MR. PARKER:   I just had personal9

notes, correct.10

VICE CHAIRPERSON MILLER:   Okay.  11

Thank you.  12

BOARD MEMBER MANN:   Mr. Parker, there13

was one thing I didn't understand and I don't know14

if you can answer this or not.  Did you explain how15

it was that the original revised plans both had a16

date of February 14?  17

MR. PARKER:   I wasn't involved back in18

February of `05.   19

MS. MITTEN:   To the issue of the non-20

disposable tableware, you said you observed some. 21

Did you also observe disposable?  22

MR. PARKER:   I did not observe23

disposable plates.  There were trays, well I did24

not observe disposable at the time.  25
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MS. MITTEN:   Okay.  1

CHAIRPERSON GRIFFIS:   Mr. Parker,2

you're the signator on the affidavit as the zoning3

technician, is that correct? 4

MR. PARKER:   I am.  5

CHAIRPERSON GRIFFIS:   And then just to6

reiterate, you also processed the application for a7

Certificate of Occupancy or would have signed off8

on that?9

MR. PARKER:   Indeed.  10

CHAIRPERSON GRIFFIS:   Okay.  And Mr.11

Crews laid out what we would take as standard12

operating procedure and let me just confirm with13

you that you also reviewed the plans and the14

application, made an inspection as you said, the15

affidavit and referred to the zoning regulation as16

well as, as Mr. Luna asked earlier, order 17214, is17

that right?18

MR. PARKER:   All that's correct, yes.19

CHAIRPERSON GRIFFIS:   Okay.  Mr.20

Green, that's all I have.  Anything else for this21

witness?   22

MR. GREEN:   No I don't have anything23

to ask. 24

CHAIRPERSON GRIFFIS:   Okay.  Mr. Luna?25
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MR. LUNA:   I was wondering what in the1

Office of Zoning or zoning administrator's2

terminology what does it mean for someone to ask an3

applicant to clean up the place?   Does that B-    4

MR. PARKER:   I mean I've had some -B I5

don't know.  I don't think there's a standard6

meaning.   7

MR. LUNA:   Okay.   And when you went8

out to the site, you said you noticed non-9

disposable flatware, did you make it a purpose to10

seek out whether there was any disposable flatware?11

MR. PARKER:   I looked through the12

entire property.  I did not see any.  If it was13

anywhere on the property in plain view I would have14

spotted it.   15

MR. LUNA:   Okay.  So you were looking16

for it, you just didn't see it?17

MR. PARKER:   I didn't see it, no. 18

MR. LUNA:   Okay.   And did you make19

any calculations, you referred to the calculations20

but did you actually make any calculations when you21

were looking at the plans?  Or when you were22

inspecting the B-  23

MR. PARKER:   We took a tape measure.  24

We actually first measured to confirm that the25
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building matched the plans, and then I measured the1

areas that I considered to be queuing areas.2

MR. LUNA:   Okay.  Do you remember or3

happen to remember, or have any notes or anything4

that would tell you how long the distance was from5

the front entrance to the counter, the service6

counter?7

MR. PARKER:   I don't have that in my8

memory but I could look at the plans.  9

MR. LUNA:   Well what do your plans,10

the official plans say?11

MR. PARKER:   I think 41 feet 9 inches12

between the front door and the service counter.13

MR. LUNA:   Okay.   And for the14

calculation, the queuing calculation, the queuing15

area and seating area calculations, what width16

would you have used?  What numbers would have gone17

into your calculation?18

MR. PARKER:   I don't recall.  19

MR. LUNA:   Well maybe we could look at20

the second page the DCRA submitted.  Could you21

specify whether these are your calculations or are22

they somebody else's?23

MR. PARKER:   These are not my24

calculations but they're similar to what I would25
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have on site.  1

MR. LUNA:   Okay.  So right now you2

don't know whether these numbers reflect the3

numbers that you calculated or not?4

MR. PARKER:   I don't. 5

MR. LUNA:   Okay.   And just in your6

estimation, comparing this floor plan that DCRA7

submitted and looking at the seating arrangement8

and anything else that might jump out at you, maybe9

placement of a trash can, do you notice any10

differences between this plan that DCRA has11

submitted and the official approved plan?12

MR. PARKER:   When you say this plan13

the DCRA has submitted?14

MR. LUNA:   This plan that has a shaded15

area with calculations that you did not make,16

compare that to the prior page which is the17

official approved plan.  As a zoning inspector18

would those be the same plan to you?19

MR. PARKER:    The only difference I20

see is in moveable tables.   The door, the halls,21

all the dimensions are the same.  22

MR. LUNA:   Okay.  But the seating is23

different?24

MR. PARKER:   Correct.25
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MR. LUNA:   What about placement of the1

trash can?2

MR. PARKER:   I see.  Correct, the3

trash can is moved.4

MR. LUNA:   Okay.  Do you have any idea5

where this set of plans with the shaded area came6

from?7

MR. PARKER:   No.  8

MR. LUNA:   Okay.  Those are all my9

questions.  10

CHAIRPERSON GRIFFIS:   These aren't11

part of the application for the Certificate of12

Occupancy then?  They're both labeled A1.  13

MR. PARKER:   I didn't have access to14

this plan, to this layout plan, yes, the second one15

at the top. 16

CHAIRPERSON GRIFFIS:   Okay.   So you17

had two sheets?18

MR. PARKER:   Correct.19

CHAIRPERSON GRIFFIS:   Okay.  What20

seating are we looking at that was different?21

MR. LUNA:   On the shaded plan, the one22

with shaded areas A and B, just real quickly one23

thing that pops out is this shaded area B, there's24

a set of chairs that's located, for lack of a25
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better terminology, up and down.  The chairs are at1

the top and bottom of the page. 2

CHAIRPERSON GRIFFIS:   And that's your3

table-B  4

MR. PARKER:   Yes.  And we can ask the5

zoning technicians to identify what the difference6

was with the trash can.  7

CHAIRPERSON GRIFFIS:   All right. 8

Anything else?  9

MR. PARKER:   It appears the trash10

can's moved closer to the door in the set of plans.11

I don't know that that's something that we would12

look at or I would look at. 13

CHAIRPERSON GRIFFIS:   Okay.  14

MR. GREEN:   Mr. Chairman, I just want15

to indicate that the shaded areas are for16

illustration purposes only.   They're not submitted17

for the purpose of saying that these are the18

official plan.19

CHAIRPERSON GRIFFIS:   Then why are20

they here?21

MR. GREEN:   They're here only to help22

the Board understand the areas that were taken into23

consideration for measurement purposes by the24

zoning technicians.  25
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CHAIRPERSON GRIFFIS:   But you have the1

zoning technician right here that says he's never2

seen that.   It's a little confusing, I'm not sure.3

Yes?4

MS. ROSE:   Chairman Griffis, I do5

recall the zoning administrator indicating that the6

measurements were similar to what he considered for7

queuing, is that correct? 8

MR. PARKER:   That is correct. 9

MS. ROSE:   Would you like me to move10

into cross?  11

CHAIRPERSON GRIFFIS:   Questions?   Two12

seconds.   Yes?13

MS. ROSE:   I don't know if this is14

necessarily a follow-up question but I was just15

looking at the regulation in the context of your16

inspections and it said basically you were17

measuring for queuing space when you went and did18

your inspection and you also looked around to see19

how many disposable containers there were with20

respect to that, and I'm wondering is there any21

type of inspection that deals with at least 6022

percent of the food items are already prepared or23

packaged before the customer places an order.  Did24

you look for packaging kind of containers?25
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MR. PARKER:   Actually I went to the1

kitchen and looked at the food preparation2

equipment.  They have a stove, they had equipment3

that could be used to prepare food, and obviously4

at the time before they were open there was no food5

or no food packages there yet.  But, yes, they did6

have the capability to make food.  7

MS. ROSE:   They had the capability to8

package?9

MR. PARKER:   I'm sorry.  No, not to10

package but to make fresh food.  11

MS. ROSE:   Oh I see, that's what12

you're looking for. 13

MR. PARKER:   In other words, there was14

the capacity for their affidavit to be true. 15

MS. ROSE:   Thank you.  16

CHAIRPERSON GRIFFIS:   Anything else?17

Ms. Bellamy?   18

MS. BELLAMY:   Is there any relevancy19

to whether or not there's a trash can on the20

publicly accessible space in regard to defining a21

restaurant?22

MR. PARKER:   No.   23

MS. BELLAMY:   And you stated for the24

record that you did do a thorough inspection25



172

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

regarding cognitively looking for plates and1

silverware and things like that?  2

MR. PARKER:   That's correct.3

MS. BELLAMY:   And you also stated for4

the record that you did another inspection looking5

for whether or not the equipment would serve6

prepared freshly made to order food?7

MR. PARKER:   It was all the same8

inspection.9

MS. BELLAMY:   Okay.  Thank you.  And10

you did confirm that these floor plans which were11

submitted at the April 4th hearing and also12

discussed today as the floor plans at issue are the13

exact floor plans that you used in considering14

whether or not to issue a C-2-A license to this15

restaurant?16

MR. PARKER:   The stamped A1 page that17

is correct.18

MS. BELLAMY:   And I would like to note19

for the record that the page with the shaded20

illustration for queuing for carry-out is provided21

only for illustrative purposes and the civil22

engineer that prepared it is here to verify the23

authenticity of these measurements, so we'll bring24

that up later.  Okay.   25
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Also, you did confirm that the shaded1

area is similar to what you looked at for the2

queuing space, is that correct?3

MR. PARKER:   That's correct. 4

MS. BELLAMY:   Okay.  So based on your5

review of your physical inspection of the premises,6

the equipment, the layout of the floor plans, the7

disposables, all of that, you can state8

affirmatively that there was absolutely no clear9

error in issuing the Certificate of Occupancy, is10

that correct?11

MR. PARKER:   Absolutely correct.12

MS. BELLAMY:   Mr. Parker, you13

mentioned that you were also an employee of the14

Office of Planning, is that correct?15

MR. PARKER:   Yes. 16

MS. BELLAMY:   Are you familiar with17

the H Street zoning overlay?18

MR. PARKER:   I am.19

MS. BELLAMY:   Tell me how you're20

familiar with that, what was your involvement?21

MR. PARKER:   I worked on it.  I was22

the planner responsible for it through the zoning23

commission.24

MS. BELLAMY:   In other words, could25
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you say that you helped author the H Street zoning1

overlay?2

MR. PARKER:   I helped.3

MS. BELLAMY:   Okay.  According to the4

H Street zoning overlay, is this restaurant5

occupancy permit where we vote?  6

CHAIRPERSON GRIFFIS:   He didn't -B7

your testimony on the H Street overlay outside of8

his involvement at OP.  9

MS. BELLANY:   It's relevant to the10

issuance of the Certificate of Occupancy. 11

CHAIRPERSON GRIFFIS:   But it's not12

part of his testimony, how can you cross him on the13

testimony that he hasn't provided?14

MS. MITTEN:  Just to help out, the H15

Street overlay wasn't even in place at the time16

this Certificate of Occupancy was issued so I don't17

think it's relevant.18

MS. BELLAMY:    Well it's relevant as19

to his employment with the Office of Planning while20

also an employee of the Office of Zoning.  If you21

would permit just a couple of questions. 22

CHAIRPERSON GRIFFIS:   Well why are we23

trying to establish that?  I think it's unrefuted24

that he was both.  25
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MS. BELLAMY:   Okay. If you wouldn't1

mind I could offer why the line of questioning is2

to show to the Board of Zoning Adjustment that if3

Mr. Gibson's restaurant occupancy permit is revoked4

subject to the H Street zoning overlay he is5

explicitly exempt from going through a special6

exemption process.  7

And also I believe Mr. Buffo would have8

testified that it would very unlikely that he would9

have gotten a variance and, furthermore, the10

revocation of his occupancy permit as a restaurant11

essentially will mean the closure of this business.12

CHAIRPERSON GRIFFIS:   Okay.  You mean13

Mr. Parker, right?  Just to make it clear.14

MS. BELLAMY:   Yes, Mr. Parker.15

CHAIRPERSON GRIFFIS:   But also that's16

going for impact of the decision if we uphold the17

appeal or not, which we're not going there.  We're18

not going to weigh that when we decide on the19

merits of whether there was an error or not in the20

issuance of the C of O. 21

Secondly, you've already brought it up22

in your own motion in written and thirdly, lastly,23

Mr. Parker had nothing to do with that in terms of24

his testimony so I can't allow the cross on a25
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direction of your case presentation. 1

MS. BELLAMY:   Okay.  That's fine.  So2

Mr. Parker, can you please summarize for us what3

you think the merits are of this appeal and its4

impact on the restaurant at hand and in fact the H5

Street corridor?6

MR. LUNA:   I object to the question. 7

It's the same line of questioning and it goes to8

impact which is not something the witness testified9

to.   10

CHAIRPERSON GRIFFIS:   Agreed.11

MS. BELLAMY:   I do believe that he can12

be characterized as an expert witness and can13

render his opinion on the ultimate matter. 14

CHAIRPERSON GRIFFIS:   But it's going15

outside of the relevancy of what we're here for in16

terms of the impact to the H Street or the impact17

even to the owner.  If he made an error in issuing18

the C of O that's what we're here for, not if we19

impact find that the impact-B   20

MS. BELLAMY:   May I restate it please?21

CHAIRPERSON GRIFFIS:   Certainly.  22

MS. BELLAMY:   Okay.   Mr. Parker, can23

you please share with us if you think that the24

issuance of this Certificate of Occupancy as a25
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restaurant was clearly erroneous and against all of1

the physical inspection and documents that were2

submitted? 3

MR. PARKER:   Based on the physical4

inspection and the documents at hand, the plans,5

the affidavit, there was no error in issuing this. 6

All of the evidence on hand at the time of the7

decision could only lead to approval of the C of O8

that was requested. 9

MS. BELLAMY:   No further questions. 10

CHAIRPERSON GRIFFIS:   Excellent. 11

Thank you very much. Follow up?  12

VICE CHAIRPERSON MILLER:   Was there13

any evidence that you looked at that might have14

given you pause that it might be a fast food15

restaurant but you resolved it otherwise based on16

your inspection and other things?17

MR. PARKER:   Based on the test that we18

had in front of us and the Blimpie case, we had a19

very strict and clear set of criteria. 20

VICE CHAIRPERSON MILLER:   Thank you. 21

CHAIRPERSON GRIFFIS:   Excellent. 22

Nothing further.  Thank you very much.  Mr. Green,23

any other witnesses?24

MR. GREEN:   Yes.  Bernard Gibson. 25
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CHAIRPERSON GRIFFIS:   Mr. Green, what1

is the scope of Mr. Gibson's testimony?2

MR. GREEN:   I just wanted to ask him3

one or two questions as it related to his intent4

and business operation prior to issuance of the C5

of O. 6

CHAIRPERSON GRIFFIS:   Well we've7

already had with his testimony prior. 8

MR. GREEN:   Very well.  9

CHAIRPERSON GRIFFIS:   I mean if10

there's additional information.  Otherwise I think11

we're very clear, we have a darn good memory. 12

MR. GREEN:   Okay.  In that case then I13

don't need it.  14

CHAIRPERSON GRIFFIS:   Anything else15

then? 16

MR. GREEN:   I have no other witness. 17

CHAIRPERSON GRIFFIS:   Closing18

statement?19

MS. BELLAMY:   Excuse me.  Mr. Griffis,20

I do believe that Mr. Luna was to cross examine Mr.21

Haddad and I'd like to reserve redirect on Mr.22

Haddad. 23

CHAIRPERSON GRIFFIS:   Oh do we have24

that open?25
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MR. LUNA:   Mr. Haddad was to provide1

written B- He gave leave for me to provide written2

questions to Mr. Haddad because he left early for a3

cross examination of the hearing on April 4th and4

Mr. Haddad did not provide written questions,5

probably in part because I didn't see him until6

April 18th.  And he responded a couple of days7

after, last Thursday I don't remember the date8

exactly, that he would come in again for cross9

examination instead of answering the questions that10

I provided to him.  11

CHAIRPERSON GRIFFIS:   Okay.  So he's12

here now?   Do you have a copy of those questions?13

Doesn't matter.  Let's fire them off.   14

MR. LUNA:   Just for the record I'd15

like the record to be aware that Mr. Haddad has had16

these questions in his possession for several days17

so they might be -B   18

CHAIRPERSON GRIFFIS:   We will expect19

articulate, quick and succinct direct answers then.20

MR. LUNA:   Mr. Haddad promised as21

much.  The first question, Mr. Haddad, how many22

Cluck U Chicken franchises were in existence on23

July 27, 2005 excluding the one that's at issue in24

this case? 25
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MR. HADDAD:   Good afternoon Members.1

Let me just correct one statement that Mr. Luna had2

said.  The application or the questions he sent3

them to the wrong individual.  I am the vice4

president of the company, my name is Simon Haddad. 5

He addressed the letter to Mr. J.E. Haddad the6

president of the company who is out of the country.7

I did not receive them, I got them in regular mail8

on Friday.  I had to observe Good Friday being of9

the Orthodox sect and I couldn't attend to these10

questions.  11

I sent him an e-mail on Saturday.  I12

said I cannot respond to your questions but I'll13

give you the courtesy to be in court today.  So I'm14

here to answer all the questions but there is no15

illusion in anyone's mind that I was trying to16

avoid the questions. 17

CHAIRPERSON GRIFFIS:   It didn't even18

occur to us.19

MR. HADDAD:   To answer the question20

No. 1 which is how many units, there were 29 units.21

CHAIRPERSON GRIFFIS:   Okay.   Next22

question?  23

MR. LUNA:   Thank you.   Did the Cluck24

U Corporation decide that the Cluck U Chicken at25
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1123 H Street, N.E. would differ from other Cluck U1

franchise locations in its operation including the2

preparation and manner of serving food to the3

customers?4

MR. HADDAD:   Yes. 5

MR. LUNA:   When?6

MR. HADDAD:   The question is asked7

when did we?   We said yes.  That tells you the8

second question.  The third question is that we9

don't repeat ourselves.  The third question says10

when?   It was November/December 2004, this is when11

I met Mr. Bernard Gibson and we saw the facility. 12

MR. LUNA:   Please list the ways in13

which Cluck U Corporation determined that this14

location's manner of operations were different from15

the other franchise locations?16

MR. HADDAD:   Well, the answer to this17

one is a little bit not straight answer, let's put18

it this way.   And I did allude last time to Ms.19

Mitten that in the food business it's an evolving20

business.  You don't make a decision a year ahead. 21

I'd like to give a little bit of22

description of what happened that led to that23

decision and that's what probably you're asking me24

for.25
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When Bernard Gibson had introduced or1

he came in and he showed me the location on H2

Street and I had some reservation about it.  3

CHAIRPERSON GRIFFIS:   Let me interrupt4

you just briefly.  This is what you provided in5

testimony the last time is that correct?6

MR. HADDAD:   Yes I did.  I did.  But7

this -B   8

CHAIRPERSON GRIFFIS:   No, I know that. 9

Again we've got good memories.  Let's get to the10

heart of the question rather than him repeat the11

testimony. 12

MR. LUNA:   All right.  I was just13

looking.  He went through the story, I was looking14

for the specific details, he didn't really provide15

us details about the specific ways, just a list of16

other points, other things that were different,17

that their corporate decided would be different18

about the operation of this Cluck U Chicken. 19

MR. HADDAD:   Fair enough.   At the20

time after knowing all the facts, we decided that H21

Street would serve food on non-disposable ware.  We22

would bus the table and also we would expand the23

menu to cater to the populace of the community we24

serve, which happened to be African-American in25



183

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

that particular community. 1

CHAIRPERSON GRIFFIS:    Okay.   So2

three major criteria?3

MR. HADDAD:   Yes sir. 4

CHAIRPERSON GRIFFIS:   Okay.   Next5

question?6

MR. LUNA:   Thank you.   What was the7

reason that corporate decided this franchise would8

differ from the other 29 locations?9

MR. HADDAD:   Again, the question10

there's no straight answer but our different11

criteria is among them.   We are historically in a12

community where there are universities or colleges,13

hence the name Cluck University Chicken.  When I14

was introduced the opportunity to go on H Street I15

told Bernard we cannot sustain a business on H16

Street because you don't have a college, you don't17

have a university.  We would have to expand the18

menu to involve the community and hence the19

residents.  That's one decision.20

The second decision was we had to21

comply with the zoning requirements, which I knew22

beforehand, before we went in, and I did elaborate23

last time when I met with you guys that the24

property owner, the landlord, we had made it clear25
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that we needed to know whether we can operate as a1

restaurant.  That was a condition of approval.  We2

said we will sign the landlord agreement but we3

have to verify are we going to be approved.4

So we went, we did the homework, we5

realized that we have to operate a restaurant.  So6

this is another further indication that we needed7

to change the direction.  One, there is no colleges8

or communities, there's no major employer or they9

call it business complex around us, so we had to10

change the direction. 11

And I'd like to also further explain12

here that at the time when I was reviewing the H13

Street location we were in discussion about another14

location, not far from D.C. in Calvert County,15

Maryland, Dunkirk, Maryland which is about maybe a16

half hour drive from D.C.  17

MR. LUNA:   Sorry, can I interrupt you. 18

I was only asking about this location.  19

CHAIRPERSON GRIFFIS:   Okay.  Let's go20

to the next question. 21

MR. LUNA:   Did Cluck U corporate22

memorialize or otherwise document these decisions23

in any corporate minutes, board resolutions,24

changes in operation manuals or any other written25
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communications? 1

MS. BELLAMY:   Objection, your Honor. 2

I do believe that question 5 asked how would the3

franchise differ from quote unquote "other Cluck U4

Chicken franchise locations" and I believe that Mr.5

Haddad was demonstrating and explaining how it6

differs from the other franchise locations.  7

CHAIRPERSON GRIFFIS:   His direct8

question is was it memorialized in any way.  That9

changed from the typical corporate university-B   10

MR. HADDAD:   I agree but I think the11

counsel was referring to the question before that. 12

And if the court or the Board would allow me the13

chance to explain the direction, because this is14

here we are being scrutinized or we are under the15

`scope that Cluck U Chicken is not a restaurant. 16

And allow me the opportunity to explain that it is17

a new direction.  And that's the question No. 5,18

why we made that decision.  19

MR. LUNA:   The reason decided it would20

differ from this franchise unit not Calvert County. 21

I'm just asking -B   22

MS. BELLAMY:   Objection.  I do believe23

he's trying to explain the difference if you would24

please allow the witness to explain how it differs25
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from other franchise locations. 1

CHAIRPERSON GRIFFIS:   I'm not sure2

that it goes into great relevancy for us to3

understand.   I mean we're looking at a very4

specific site.  We understand from your own5

testimony prior what it was, we understand how it6

was started, who started it, Ruchter's I believe it7

was, and you know all that stuff is coming down to8

now we're looking at H Street.  9

MR. HADDAD:   But should we not be10

looking at the evolution?11

CHAIRPERSON GRIFFIS:   We don't need12

the evolution. 13

MR. HADDAD:   Well it is the heart of14

the problem.  15

CHAIRPERSON GRIFFIS:   The zoning16

administrator looked at one application and that's17

what we're here for.  These are cross examination18

questions and we're going to get right to it.19

MR. HADDAD:   I'm sorry, 20

CHAIRPERSON GRIFFIS:   Was this change21

or difference of operation memorialized at all?22

MR. HADDAD:   Yes it did. 23

CHAIRPERSON GRIFFIS:   Okay.  And how24

was that?25
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MR. HADDAD:   Okay.  Actually, we1

changed the design look of the entire restaurant.2

There is a manual, the construction manual, which3

is privileged to the franchisees.  We changed that.4

We changed a list of the small ware which5

encompasses the non-disposable ware.  We've changed6

that.  7

We've changed the recipe which is8

privileged to the franchisees.  All these are9

changes that we have made and we implemented.10

CHAIRPERSON GRIFFIS:   Okay.  And are11

any of those changes reflected in the documents12

that you submitted prior in terms of the operation13

manuals?14

MR. HADDAD:   I have them right here in15

front of me.  16

CHAIRPERSON GRIFFIS:   So they're not17

in the record now?18

MR. HADDAD:   Not in the record but I'd19

like to enter them into the record.  20

MR. LUNA:   My question actually had to21

do, to finish the question, had to do with the22

dates on which these changes were made.  Were they23

made prior to July 27, 2005? 24

MR. HADDAD:   Again, I'm in the food25
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business, we change daily.  Change happens in a1

flash.  I could not give you a specific time or2

date.  This is a decision that we landed before we3

opened H Street.  I was dealing with two locations,4

Dunkirk, Maryland and H Street, both of them5

similar in that transition.  So I could not tell6

you exactly the time.  All I have is what I have in7

front of me, documentation stating that we did8

change the silverware, we did change the small ware9

and the manual.10

MR. LUNA:   Okay.  I'm satisfied the11

question's been answered.  Does Cluck U Corporate12

require all Cluck U chicken franchise locations to13

enter into a standardized franchise agreement?14

MR. HADDAD:   Just give me one second. 15

I think you guys need to enter some documents into16

evidence here.  No need?17

CHAIRPERSON GRIFFIS:   No. 18

MS. BELLAMY:   Pursuant to Mr. Luna's19

request quote unquote "also please provide copies20

of those documents" I think he'd like to provide21

those copies.   22

CHAIRPERSON GRIFFIS:   Okay.  That's23

fair enough.  24

MR. LUNA:   I mean I wasn't requesting25
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that the documents be entered into the record. 1

These were questions-B  2

CHAIRPERSON GRIFFIS:   He's already3

addressed them. 4

MR. HADDAD:   Fair enough.  I'm sorry,5

Mr. Luna, would you proceed with the next question,6

No. 8.  7

CHAIRPERSON GRIFFIS:   How many8

questions are on there?9

MS. BELLAMY:   Excuse me.  Have they10

been entered yet or not? 11

CHAIRPERSON GRIFFIS:   Yes, they're12

entered.13

MS. BELLAMY:   Okay.  Thank you. 14

MR. LUNA:   There are about 2015

questions.  They're getting a little more focused16

and if Mr. Haddad keeps his answers to short17

answers we should get through them fairly quickly.18

Yes or no question, does Cluck U19

Chicken require all franchise locations to enter20

into a standard franchise agreement?21

MR. HADDAD:   Yes.   22

MR. LUNA:   Does the Cluck U Chicken at23

1123 H Street, N.E. have a franchise agreement that24

differs from the franchise agreement of other Cluck25
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U Chickens?1

MR. HADDAD:   The answer is no. 2

MR. LUNA:   Okay.  No. 9 is irrelevant3

because the answers B-  No. 10 I will skip because4

I believe Mr. Haddad said he-B  5

MS. BELLAMY:   Excuse me.  I do believe6

he deserves the right to answer the questions that7

were submitted.  Now he wants to pick and choose8

which answers he wants from the witness based on9

submitted questions?  10

CHAIRPERSON GRIFFIS:   No, I didn't-B11

did you submit these into the record, these cross12

examination questions?13

MR. LUNA:   No, I didn't submit that14

into the record. 15

MS. BELLAMY:   They were submitted in16

writing. 17

CHAIRPERSON GRIFFIS:   I know.  But18

they're his cross questions.  I mean I can't make19

him ask those questions.   20

MS. BELLAMY:   Excuse me but I do21

believe that you requested at the last hearing that22

all questions be submitted in writing to the23

witness, is that correct24

CHAIRPERSON GRIFFIS:   Right.  But now25
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he doesn't want to ask the question.  1

MS. MITTEN:   He's withdrawing the2

question.   Let's not make this excessively long.3

MR. LUNA:   Did Cluck U corporate or4

the franchise communicate any of the changes that5

you've talked about in your initial testimony or6

just now to the Office of Zoning, Zoning7

Administrator, or any other D.C. executive office8

or agency?9

MR. HADDAD:   I would think your10

question is loaded.   The corporate of the11

franchisee?   Please rephrase it.  I'm the12

president corporate, I don't -B   13

MR. LUNA:   Did you not answer part of14

it?15

    MR. HADDAD:   I can answer the16

corporate part which is no.  17

CHAIRPERSON GRIFFIS:   That's more18

correct to say what's the answer from corporate?19

MR. HADDAD:   No.  We did not.  20

CHAIRPERSON GRIFFIS:   Okay. 21

MR. LUNA:   Moving on to question 14. 22

This refers to the web page, the Cluck U Chicken23

web page that you referred to as outdated, I'm24

sorry, which image of the Cluck U Chicken web page25
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that we offered into evidence, that the appellants1

offered into evidence, did you say was outdated? 2

And I can show them to you again if you need them.3

MR. HADDAD:   No, I think I've seen4

them and I know which one you're referring to.  The5

entire web page, the entire web site is actually6

outdated.  If you guys would like to hear the7

reasons why the whole cluckuchicken.com B   8

MR. LUNA:   Sorry, there are two web9

sites.  There's showcluckuchicken.com and there's10

cluckuchicken.com.   Both are outdated? 11

MR. HADDAD:   No.   No, you said the12

one you referenced.  The only one I know about it13

is the one that you referred to as showclucku;14

showcluckuchicken.com is outdated,15

cluckuchicken.com is the official web site and16

still active.   17

MR. LUNA:   Okay.  Thank you.  And what18

was the reason it's outdated?19

CHAIRPERSON GRIFFIS:   Let me move on. 20

I don't think we're interested in the web site, I21

think we addressed it last time the relevancy of22

it, but certainly there wasn't on the basis on the23

three times we asked the question on what they24

would review, none of which were the web site. 25
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MR. LUNA:   Actually Cory Buffo in some1

of the evidence that we submitted -B   2

CHAIRPERSON GRIFFIS:   I remember Cory3

Buffo's e-mail it's in the record.  But we just had4

the zoning administrator current, the past, the5

acting technician and all of them integrated four6

or five depending on how they articulated it, none7

of which were the web site.  So we know about the8

web site at this point.9

MR. LUNA:   Okay.  Last question.  Did10

you seek or obtain assistance in answering any of11

these questions?12

MR. HADDAD:   No I did not.13

MR. LUNA:   Okay.  Those are all my14

questions.  15

CHAIRPERSON GRIFFIS:   Thank you very16

much.  Mr. Green? 17

MR. GREEN:   I have no questions. 18

CHAIRPERSON GRIFFIS:   Oh good.  Thank19

you.  Ms. Bellamy do you have redirect?20

MS. BELLAMY:   Yes.  One second.   Mr.21

Haddad, how many years have you been operating22

Cluck U Chicken franchise?23

MR. HADDAD:   Since 1990. 24

MS. BELLAMY:   What is your educational25
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training? 1

MR. HADDAD:   I'm a civil engineer. 2

MR. LUNA:   Objection.  He already3

covered this in his -B   4

MS. BELLAMY:   How many restaurants5

have you designed and opened?6

MR. HADDAD:   At least 15 years. 7

CHAIRPERSON GRIFFIS:   I'm sorry Ms.8

Bellamy, just a little direction.  This is9

redirect, just a little bit more on what his answer10

specifically, again I'll just say we've heard so we11

all recall it and it's all in the record.12

MS. BELLAMY:   Okay.  Mr. Haddad, do13

you recognize the document entered representing the14

approved floor plans by the DCRA?15

MR. HADDAD:   I don't recognize it.16

MS. BELLAMY:   Okay.  Do you recognize17

or actually can you please share with us how these18

measurements came to be and who did the19

measurements of the floor plan?20

CHAIRPERSON GRIFFIS:   No, I'm sorry. 21

He's really limited in terms of redirect and what22

we're going to allow. 23

MS. BELLAMY:   It goes to the queuing24

space.  If you recall earlier I mentioned that Mr.25



195

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

Haddad would come up to testify the accuracy of the1

measuring of the queuing space.2

CHAIRPERSON GRIFFIS:   Yes, I know you3

did but you're redirecting on the testimony that he4

just provided in the cross and that's it.  I don't5

think we need to get too far into the rest of the6

clarification and those measurements.  I mean it is7

what it is.  You present it, I don't need him to8

authenticate. 9

MS. BELLAMY:   Okay.  If you don't need10

him to authenticate the measurements as provided by11

the architect that's fine, but I just wanted to12

make sure you-B   13

MR. HADDAD:   If I may just for14

clarity.  It seems to me there's a lot of confusion15

with the set of plans and I'd like to make it clear16

for everyone, because I was involved in this17

process, when you submit the plans to a permit it18

goes to the zoning, and zoning holds the plan.  And19

then several plans goes to electric, plumbing and20

all the different agencies.  21

CHAIRPERSON GRIFFIS:   We're not22

confused about that. 23

MR. HADDAD:   Because at one time they24

were saying lots of plans.   The first plan that25
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was submitted to the zoning, this is revised in the1

second set of plans.  That's how the first set it2

still around.  We revised it.  The second plans are3

the official plans that were revised from the first4

set.  So there's no confusion.   I mean obviously5

you're an architect and you probably understood the6

demonstration.  7

CHAIRPERSON GRIFFIS:    The confusion8

came from the testimony at the last which there was9

indication that no one had ever seen those, that in10

fact they hadn't even produced those plans.   It11

was not from our end that's there confusion, it12

seems like it may be from the other end there's13

some confusion and I think we've clarified that. 14

MR. HADDAD:   Fair enough. 15

MS. BELLAMY:   If you would allow me16

one statement for the record, specifically to Ms.17

Mitten, if you would please note that when Mr.18

Gibson stated that he was within the guidelines of19

the 10 percent, it was by no means an admission20

that he exceeded the 10 percent.    21

I think if you would ask Mr. Gibson22

directly he will affirm that he believes he is23

within the 10 percent rule.  He is not satisfying24

the rule, he is within it -B   25
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MR. LUNA:   Objection. 1

MS. BELLAMY:   So he is not admitting2

that and if you doubt that please ring Mr. Gibson3

up and ask him yourself. 4

MR. LUNA:   This is redirect.  I5

thought C   6

MS. MITTEN:   We don't have to debate7

this.  I know what I heard and we'll treat it8

accordingly.  9

CHAIRPERSON GRIFFIS:   Understood. 10

MS. BELLAMY:   I think it can be11

concluded that he, as a lay person, probably12

misunderstood.13

CHAIRPERSON GRIFFIS:   I understand. 14

Thank you.  Okay.   Anything else then?  Recross on15

the redirect?   Very well.  Mr. Green any16

questions?  17

MR. GREEN:  No, I do not Mr. Chairman. 18

CHAIRPERSON GRIFFIS:   Did we submit19

all those documents? 20

MR. HADDAD:   I have a lot of exhibits21

so I'm not sure which ones you want and which ones22

you don't want.  I mean you and he have the stuff23

that I had to say so I'm not even sure if it's24

admissible.  25
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CHAIRPERSON GRIFFIS:   Everything's1

admissible, bring it down to Ms. Bailey.2

MS. BELLAMY:   If the question on the3

web site is irrelevant then I don't think he needs4

to submit that information.  5

CHAIRPERSON GRIFFIS:   That's very6

correct.  We don't need any more information on the7

web site.  Any other documents?  I think what was8

critical and what you're speaking about or any of9

the corporate manuals that you were talking about. 10

We don't want any secret recipes, we'll block all11

those out but anything else that went directly to12

those which were excellent questions of what was13

corporate decisions and what was not.   Those are14

relevant.  Those are direct questions you prepared15

and I'm going to put them into the record.16

With that then I don't think we have17

anything else to do today except for closing, and18

that's all Mr. Luna.  So after this preliminary19

question from Ms. Bellamy we're going to clear the20

table and turn it to you and give you, unless I'm21

missing something dramatic, we'll give you a couple22

of minutes for closing on this.  Yes?23

MS. BELLAMY:   Okay.  And I apologize.24

Ms. Mitten, Mr. Bernard Gibson has provided to me25
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the greeting protocol that is provided to customers1

when they come in.  It's actually given to the2

employees as training so that will be submitted,3

along with the other documents that Mr. Haddad4

provided this afternoon.5

 MR. LUNA:   Objection.  Our questions6

were directed to corporate not to Mr. Gibson. 7

CHAIRPERSON GRIFFIS:   Yes.  I think8

Ms. Mitten B-  9

MS. MITTEN:   We asked for that list.10

MR. LUNA:   Oh I'm sorry, I apologize.11

CHAIRPERSON GRIFFIS:   The question is12

-B because they weren't already submitted in.13

MR. LUNA:   I withdraw the objection.14

CHAIRPERSON GRIFFIS:   Okay.  Let's go15

to closing.  Mr. Luna I'm going to give you the16

table.  How long do you need?17

MR. LUNA:   I'm hoping less than 3018

minutes.  Let me explain the reason why.   One of19

the issues at hand is that the applicant reopened20

for consideration during their presentation of the21

case was the definition of the fast food22

restaurant.  If that's no longer an issue I won't23

speak to that issue at all and expect to be able to24

keep it at a level of 15 minutes, maybe even ten25
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minutes. 1

CHAIRPERSON GRIFFIS:   Ten minutes.  I2

haven't been persuaded that we're moving in that3

direction on this, nor do I see any reasoning that4

the Board would have to revisit its past order.5

Really this is a very thinly defined6

scope and I think it was well presented by DCRA7

today about what they looked at.  That's what we8

need to do.9

MR. LUNA:   Okay. 10

CHAIRPERSON GRIFFIS:   If we overturn11

ourselves we'll do it but it doesn't necessarily12

mean it's in this forum. 13

MR. LUNA:   Okay.   And if that does14

happen in this case I would just ask for the15

opportunity to brief on -B  16

CHAIRPERSON GRIFFIS:   Absolutely.17

MR. LUNA:   Okay.  I guess as part of18

my rebuttal I would enter into evidence the plans,19

the set of plans on which our first plans were20

based and which just go to show -B these are the21

plans that DCRA submitted and just to make the22

trail of custody here, Joe Fengler and Cody Reiss23

have communicated with Eric Rogers and Neil Stanley24

I believe about getting the documents that DCRA25
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relied on when they issued the Certificate of1

Occupancy.  2

In response, DCRA provided to us these3

plans which are dated, you know, revised February4

10, 2005 and as far as I can tell have the same5

stamps as the plans the DCRA submitted into6

evidence as the official plans.7

Key differences are that, for one, the8

seating arrangement is slightly different.  Another9

is that there are two entrances at the front of the10

building instead of just the single entrance, and11

another difference which I consider to be fairly12

significant, is that there's a measurement from the13

entrance to the service counter and DCRA's14

measurement is I think in the low 40s and the15

submission that we got initially it was 47 feet 916

inches.  17

So as far as ANC 6-A is concerned it18

doesn't seem that DCRA is exactly clear about which19

plans are the official plans because when we asked20

for the official plans on which the decision was21

made, that's what we got. 22

CHAIRPERSON GRIFFIS:   Even with that,23

what would that fundamentally change, 41 feet 924

inches to 46 something or 47 something, is one of25
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the handwritten pieces.  And what would that change1

in terms of restaurant fast food, just the 102

percent of the total floor space that's accessible3

to the public?4

MR. LUNA:   Actually, the reason I5

would submit it would not be for the floor space6

requirement.  It would just go to the decision7

making process behind this Certificate of8

Occupancy.9

CHAIRPERSON GRIFFIS:   And not to be10

flippant but what you're then asserting is that11

there was an error of issuance of the C of O12

because actually DCRA and the zoning administrator13

didn't know which plans to look at?14

MR. LUNA:   Right.15

CHAIRPERSON GRIFFIS:   Okay.   16

MR. LUNA:   In essence.  I mean they17

didn't really have, it's not really clear which18

documents they relied on to decide.19

CHAIRPERSON GRIFFIS:   Okay.20

MR. LUNA:   So I will hand those up if21

that's appropriate. 22

CHAIRPERSON GRIFFIS:   Excellent. 23

MS. BELLAMY:   Objection.  I've never24

seen someone submit evidence in their closing25
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argument. 1

CHAIRPERSON GRIFFIS:   This is rebuttal2

and then closing.  3

MR. LUNA:   Also with respect to both4

plans there are certain items that I would call5

attention to that were in DCRA's, the building6

plans were in DCRA's knowledge and basically are7

things that they apparently chose not to take into8

consideration but that were clear before them and9

should have had some bearing on the decision of10

whether this was a fast food restaurant or not.  11

Particularly, I call your attention to12

certain items, specifically item 25 which is a13

microwave, item 5 which is a three-bay fryer, item14

2 which is a broiler, item 27 which is not just a15

regular refrigerator but a walk-in refrigerator,16

item 8 which is a two-drawer food warmer, item 2117

which is a food warmer, item 22 which is a holding18

cabinet and item 29 which is a hot holding.  19

Those are an awful lot of holding units20

for food that is not prepared in advance.  And the21

number of fry bays, the size of the refrigerator22

are highly suggestive of a high volume food23

preparation operation and a high volume of food24

prepared in advance of purchase, which I offer in25
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rebuttal.  1

Also, one of the things that the BZA2

should consider as the original zoning commission3

order that enacted this fast food regulation and4

the intent of the regulation as stated in that5

order is to distinguish between, and this is zoning6

commission order No. 440, the intent is to quote 7

distinguish between high volume per square foot and8

fast turnover restaurants as opposed to other9

restaurants where these impacts are not as great. 10

And the basis for the distinction11

between high volume restaurants and other12

restaurants arose generally because of the impacts,13

quote "impacts particularly terms of traffic and14

generation for demand on parking."15

The zoning commission mandated the more16

restrictive special exception process in C-2-A17

districts because quote "a fast food restaurant in18

such a district may cause adverse effects on the19

adjoining low density areas, particularly on20

traffic, parking noise, lighting and trash21

associated with the fast food restaurants."22

Fast food is really a misnomer then for23

this type of restaurant.  The focus is not on how24

quickly the establishment prepares the food but25
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rather on the volume of food, volume of trash,1

volume of traffic that the restaurant generates. 2

And that's really what the focus of this appeal is3

on, that it's really a high volume restaurant.4

There are certain indicators that it5

wasn't really an intent to provide food service on6

premises primarily in disposable containers, and7

again these are things that DCRA had before it,8

should have taken into account and was in error not9

to take it into account.  10

And specifically I direct you to the11

packets that I submitted today in which I submitted12

some documents, specially there's trash can in the13

public seating, it's a fairly large trash can. 14

Oddly enough you won't find a trash can in the15

kitchen but there is one in the public seating16

area.17

To me that speaks to the question of18

whether patrons at Cluck U Chicken are really19

expected to bus their own tables and are really20

expected to have non-disposable containers.   If21

all that Cluck U Chicken has is disposable22

containers, then that's an awfully big trash can23

for just throwing away disposable napkins. 24

Also, in the packet that I submitted,25
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there's a series of calculations and this was kind1

of as a result of the various buildings plans that2

we got.  Specifically we direct your attention to3

Exhibit B which is the calculation that I made4

based on the floor plans that I got from DCRA5

yesterday and which they say are the official floor6

plans.  7

As to the queuing area, even if you8

look at area A and area B which I think we're in9

agreement with DCRA that these are the queuing10

areas and ANC-6A believes that area C is also part11

of the queuing area because if you get more than12

nine people and I'll remind you that this13

establishment has an occupancy permission for 49,14

let's say five of those were employees, if you have15

44 people in here they're going to have to stand16

somewhere.   And I calculate with 36 inch width,17

one foot depth, maximum of nine people, and not18

even nine complete people would fit within area A.19

So necessarily if you get more than 1020

people standing in line for food they're going to21

have to flow into area C, which is kind of the22

corridors, entrance, exit and queuing area.  23

So if you take area A, area B and area24

C together and you compare that against the total25
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floor area which is not the BZA rule, you've still1

got 10.7 percent.  If you take area A, B and C and2

take it just as a percentage of the publicly3

accessible floor space, as the Board of Zoning4

Adjustment directed in the Blimpie's case, you've5

still got 10.01 percent which is over 10 percent,6

which would dictate looking at the other two7

criteria, specifically the disposable food8

requirement and the food preparation requirement. 9

So with that, and in addition to the10

admission that the witness made initially in his11

direct testimony, well I think actually in response12

to a question from a Board member, the 10 percent13

queuing area doesn't seem to be a question. 14

There were enough facts that were15

available to DCRA at the time of the application16

and again all the items on the building plan17

specifically you know the trash can, all the18

warming areas, all go to the availability of a19

large amount of food that would have been prepared20

before purchase.   21

And, finally, although they didn't find22

any disposable containers, it certainly is23

arguable, certainly is clear that Cluck U Chicken24

intended to operate with disposable containers and25
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that intent doesn't seem to be a question.1

On the specific issue of whether DCRA2

relied on any documents, you know, what they've3

presented us today is a complete world of documents4

that they relied on, I direct you again to page 135

of the exhibits that ANC-6A submitted on April 4th. 6

That's an e-mail dated July 12, 2005 at 9:05 a.m.7

from Cory Buffo who Mr. Parker testified8

participated in the process of approval, although9

was not around for final approval of the10

Certificate of Occupancy, presumably they11

communicated.  12

Mr. Buffo states in the e-mail in13

reference to Cluck U Chicken that he didn't believe14

their affidavit and that they were holding the15

application up for further review, and presumably16

inspections.  The web site identifies them as an17

alternative fast food place and he sees pictures of18

disposable containers.  Certainly that should have19

alerted DCRA to the likelihood that there would be20

disposable containers at this establishment. 21

According to Mr. Haddad, there was no22

communication with DCRA about any change in the23

nature of Cluck U Chicken franchises so DCRA24

wouldn't have any reason to know that this25
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franchise would be any different from other1

franchises that use disposable containers. 2

And to the extent that that knowledge3

did not make it into the final decision making4

process goes to error on the part of DCRA.  There5

seems to be lack of communication within the6

agency.  There seems to be a lack of clarity about7

which plans are the official plans, at least as8

they've communicated that to ANC-6A with giving us9

all sorts of different plans.   10

Even today it seems a little unclear11

where this set of plans with the shaded area, it's12

similar to the calculations that Mr. Parker might13

have submitted but it's not clear where those14

originated.  We have to ask ourselves what exactly15

is happening at DCRA?  16

So in closing oh I'm sorry, in17

addition, the granting of Certificate of Occupancy18

is basically a quasi adjudicative process.  DCRA19

has basically demonstrated that while they did20

perform inspections, they made calculations,21

ultimately they granted the Certificate of22

Occupancy without any record of those calculations,23

without any record of those inspections, without24

any record exactly to distinguish which plans are25
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the correct plans to use.  1

One of the reasons that's significant,2

particularly with the plans, is that I walked into3

Cluck U Chicken last night and I measured the4

distance from the door to the back door.  I walked5

back and forth twice, paced it out, went back6

outside, measured my paces and each time I came out7

at 46 feet from the front door to the service8

counter.  9

Now I don't consider the 46 feet to be10

exact but I did come within about two or three11

inches every time I measured my paces.  12

The documents that DCRA submitted don't13

show a distance approaching 46 feet.  In fact,14

theirs is closer to 42 feet.  To me that's15

indicative of the problem.  If they did conduct16

inspections and they did make measurements then the17

measurements that they conducted didn't correspond18

to the plans that they had.  So DCRA is making19

decisions based on plans that don't correspond to20

the actual establishment that they're granting a21

Certificate of Occupancy for.  22

And it's basically the procedure that's23

the problem here.  There's no record of what they24

relied on.   I trust DCRA isn't fibbing to us today25
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but it sure would help to have calculations,1

documents and a clear set of plans, and based on2

what Mr. Crews has plans for, I'm confident that3

from the day he takes control forward things have4

started to change.  But at least as of the date of5

the issuance of this Certificate of Occupancy,6

which was July 27, 2005, it doesn't seem that DCRA7

have any kind of real procedure in place.  8

And to grant a Certificate of Occupancy9

with such loose untrackable, undocumented procedure10

with little record, if any, of the decisions that11

actually go into the process, is in error.12

In this appeal No. 17214 ANC-6A came to13

BZA seeking clarity on the definition of a fast14

food restaurant and the zoning regulations.  It15

hoped that the guidance BZA provided in that case16

would provide guidance for both DCRA and17

prospective merchants.18

Now ANC-6A asks BZA to uphold its prior19

rule, and that doesn't seem to be in question. 20

ANC-6A brought this case because Cluck U Chicken's21

manner of operation at the time it opened and for22

many months afterwards appeared to fall squarely23

within the mandatory portion of the definition of a24

fast food restaurant, and the discretionary portion25
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which is the first sentence in the definition of a1

fast food restaurant is a little looser.  2

And to the extent that there's any3

question whether Cluck U Chicken falls within the4

strict definition of a fast food restaurant I would5

argue that it falls within the first more6

discretionary portion of the definition.   7

So Cluck U Chicken falls with in the8

strict portion and it falls within the first9

sentence of the definition of a fast food10

restaurant and within traditional notions of what11

constitutes a fast food restaurant.  12

Gibson Investments, Incorporated has13

admitted that Cluck U missed the 10 percent floor14

area requirement; has not admitted that it15

satisfies the disposable container requirement or16

the prepared food requirement.  However, the17

documentary and anecdotal evidence shows that the18

intent, capacity, and appliances to hold a large19

quantity of food items prepared in advance to serve20

customers on disposable containers that customers21

would throw away in the dining room trash can and22

to otherwise operate as a fast food restaurant are23

all here in this case.24

DCRA zone calculations that we don't25
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have calculations that applied at the time they1

granted the Certificate of Occupancy but the2

calculations that they've submitted to us today,3

further support the conclusion that the applicant4

falls well within the definition of a fast food5

restaurant.6

For these reasons ANC-6A now asks BZA7

to make a conclusive factual determination on the8

status of Cluck U Chicken and a determination of9

whether DCRA erred in granting the Certificate of10

Occupancy to Gibson Investments, Incorporated. 11

Thank you.12

CHAIRPERSON GRIFFIS:   Excellent. 13

Thank you very much.  We do appreciate it and it14

has been a full record and hearing on this.  Thank15

you all very much.  I don't think we're going to16

dispense with this today as a bench decision but17

we're going to set this for a decision making.  I'm18

going to through that but first I want to take up19

with Mr. Luna, are you wanting to or would you20

remove your motion to extend time to file21

documents?  It seems to be moot at this point as22

we've had the documents presented today and cross. 23

MR. LUNA:   Actually, the document24

request that I made to DCRA's disclosure officer is25
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very narrow.  It asks for all documents that DCRA1

relied on in making the determination of the2

Certificate of Occupancy. 3

 CHAIRPERSON GRIFFIS:   Do you think4

that we have documents that we need to render this5

and do we not receive documents that they relied6

on?7

MR. LUNA:   Well, I mean we've received8

the documents that they told us they relied on.  I9

guess I'd like to see what that would be.  If you10

don't think that would be necessary I'd be glad to11

withdraw it.   12

CHAIRPERSON GRIFFIS:   What did you --13

making a determination?14

MR. LUNA:   The disclosure officer at15

DCRA.  I mean-B   16

CHAIRPERSON GRIFFIS:   You mean as part17

of your FOIA request?18

MR. LUNA:   Right. 19

CHAIRPERSON GRIFFIS:   We've got all20

these witnesses have been sworn in.  I can only21

assert that I would believe that they've told the22

truth that these are the documents.23

MR. LUNA:   Okay.  Then I guess I'll24

withdraw the motion. 25
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CHAIRPERSON GRIFFIS:   Okay.  Very1

well.   First on the decision making we'll be2

taking up your motion then and that won't happen3

today as our time I think has expended on this and4

we want to move ahead.  Unless other Board members5

would like to take up at this time, I would suggest6

that we move this to a decision making and set it7

for -B okay, as much as I would like to set this8

for our regular special public meeting next week,9

that is not going to be a possibility because we10

have been so productive in hearing cases we have, I11

think, no less than 11 decisions to make.12

I'm going to set this for our regular13

scheduled public meeting on June 6th.  And we will14

take it up at that point.  I don't have any record15

that we have any other submissions that we require16

at this time, therefore outside of the ones we17

already indicated today.  And of course just to18

make sure, Ms. Bellamy you did object or made a19

comment of issuing evidence in his rebuttal and20

closing.  This is actually already in the record. 21

He made small copies of it and now is the full set22

and we'd actually requested -B  23

MS. BELLAMY:   Chairman Griffis?24

CHAIRPERSON GRIFFIS:   Yes?25
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MS. BELLAMY:   I do have a question.  I1

have not gotten a copy of the transcript from the2

April 4th hearing where Mr. Gibson allegedly3

admitted to being, or satisfying the 10 percent4

requirement, and I would like to get that.  It's5

not available on the web, I think those are not6

available for a while.  7

So if I could please get a copy of that8

I would like that corrected for the record because9

anybody with any common sense will understand that10

Mr. Gibson is not admitting that he satisfies the11

10 percent prong of the restaurant definition or12

the fast food definition.  13

There have been several statements made14

today that Mr. Gibson admitted that he satisfied15

the 10 percent queuing space and I have not gotten16

a copy of the transcript of the April 4th hearing,17

and we would like to inspect that. 18

CHAIRPERSON GRIFFIS:   I think there19

are two issues that you're bringing up.  First of20

all, what we understand was the testimony and I21

think we're clear on that so I'm not that22

concerned.  But I don't want to give you a false23

hope that somehow the record or a transcript will24

be corrected.25
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MS. BELLAMY:   I just haven't gotten a1

copy of the transcript.   It's not available yet.2

CHAIRPERSON GRIFFIS:   Right. It takes3

a while for it to be issued and then it takes4

longer processing obviously for it to go up on the5

web site.  I guess I just want to be clear that6

there would not be any other time that we would see7

your comments on the transcript because it would be8

several, maybe a week or so away at this point.9

All right.  Any other questions,10

clarifications? 11

MR. LUNA:   I wanted to clarify one12

small item if I could.  Mr. Green had asked me a13

question at the last hearing about the accuracy of14

I guess the diagram that I submitted and I think I15

replied to him that I did not say that the diagram16

was inaccurate, and I remember that being an17

inaccurate, my own statement was inaccurate, I18

thought he was referring to the calculations.  So I19

wanted to clarify for the record what I said that20

the drawing was not inaccurate and it was not21

inaccurate as to our calculations or the22

measurements on the drawing. 23

But it is definitely inaccurate, the24

drawing was definitely inaccurate as to the25
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placement of the doors and I think that's what his1

question was going to.  So to that extent I wanted2

to clarify that point.3

CHAIRPERSON GRIFFIS:   Excellent. 4

Thank you very much. 5

MR. GREEN:   Mr. Chairman, if we're6

going to have this -C   7

CHAIRPERSON GRIFFIS:   Corrected for8

the record?9

MR. GREEN:   Yes.  And continue10

statements and so forth, then I'd like the11

opportunity to make a closing.12

CHAIRPERSON GRIFFIS:   You had that13

opportunity.14

MR. GREEN:   Well you told us that you15

were only going to give him ten minutes so you know16

so if we're going to continue to have this17

discussion I'd like that opportunity. 18

CHAIRPERSON GRIFFIS:   Certainly.  But19

always remember it's for our benefit all of this20

good stuff and I think we have enough in terms of21

the record to bring it to closure and to set this22

for deliberation.  I absolutely appreciate your23

drive and consistency with bringing this forward,24

it's obviously very important to have this forum25
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for an appeal to be heard.  1

And we do appreciate also all your2

evidence and bringing the owners together and Mr.3

Green, as always, it's a pleasure to have you here4

and we do appreciate you bringing together the5

entire witness panel which I think was very6

informative.7

The record is, as I say, absolutely8

complete on this for what we need, and the record9

will now then be closed.10

We'll set this for a decision making on11

the 6th June, that's the first Tuesday of the month12

and at that time, of course, we'll call for a13

decision in this case.   There is no other14

opportunity to address the Board in this case.  You15

are welcome to be here and present and hear our16

deliberations and we will go through all the case17

presentations and render a decision at that point.18

With that, thank you all very much,19

have a pleasant afternoon.  And let's move into,20

Ms. Bailey as these folks move out we're going to21

let the court take a moment or two.  Well let's22

take a couple of minutes and then we'll reconvene.23

(A SHORT BREAK WAS TAKEN)24

MS. BAILEY:   17444 of Kuri Brothers,25
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Incorporate, and it's pursuant to 11 DCMR 3100 and1

3101 from the administrative decision of the Zoning2

Administrator, Department of Consumer and3

Regulatory Affairs to revoke Certificate of4

Occupancy Permit Nos. 33951 and 33914 for an5

automobile service center and vehicle fueling by6

Notice of Revocation dated August 4, 2005.  The7

property is located at premises 4221 and 42258

Connecticut Avenue, N.W.   It is zone C-3-A and9

it's also known as square 2051, lot 5. 10

CHAIRPERSON GRIFFIS:   Excellent. 11

Thank you very much.  Let's introduce and figure12

out who we have here today.  Mr. Damari, have a13

seat.  Turn your microphone on and state your name14

and address for the record. 15

MR. DAMARI:   Tamir Damari, attorney16

for Kuri Bros., Inc.17

CHAIRPERSON GRIFFIS:   Excellent.  18

MS. PERRY:   Karen Perry with ANC-3F19

and 3003 Van Ness Street, N.W. 20

CHAIRPERSON GRIFFIS:   Excellent.  Mr.21

Green?22

MR. GREEN:   Yes.  My name is Matthew23

J. Green, Jr., and I'm an assistant attorney24

general stationed at the Department of Consumer and25
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Regulatory Affairs and my address is 941 North1

Capitol Street, N.E., Washington, D.C. 2

CHAIRPERSON GRIFFIS:   Thank you very3

much.  I'm just introducing the participants in4

this so I just wanted to make sure first of all we5

do have Mr. Damari, we have the ANC and we have the6

government.  Is that correct, is there anyone else7

that is anticipating requesting intervener status?  8

Very well.  9

Mr. Green, do you have a filing on10

this?11

MR. GREEN:   No, I do not Mr. Chairman.12

CHAIRPERSON GRIFFIS:   Okay.   Let's13

move into this quickly.   Mr. Damari, let me ask it14

straight out, why are we here? 15

MR. DAMARI:   Well, before we get into16

that there's one housekeeping matter that I think17

you should be aware of.  I have both the motions18

here and tomorrow morning at 9 a.m. before the19

Superior Court in appellate oral argument before20

the Court of Appeals at 9:30 tomorrow morning.  21

I got the date for this hearing and22

it's hard but you can do that staggered like that. 23

The problem is I told my client I'd be back in my24

office about 6 or 6:15 so I kind of relied on the25
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schedule, I understand sometimes you folks go late1

but it cannot work for me given my schedule.  I2

just wanted to tell you that. 3

CHAIRPERSON GRIFFIS:   Excellent and we4

appreciate that and we'll accommodate that this5

evening.   6

MR. DAMARI:   Well why are we here? 7

Well we're here for a number of reasons and8

actually one of the things I going to suggest in9

terms of maybe the presentation is there is one10

important procedural defect in the way this11

revocation was handled, which I think I could12

certainly get through that before we leave today.13

VICE CHAIRPERSON MILLER:   Mr. Damari,14

can I interrupt you for a second since I know15

you're in a hurry anyway so maybe we can cut to the16

chase a little bit.17

First of all, we have an appeal here18

but as far as we can tell we don't know what order19

you're appealing or what the error is.  If you20

could at least bring that to our attention that21

would be helpful. 22

MR. DAMARI:   Well, there was an order,23

I believe it was August 9, 2005, revoking two24

Certificates of Occupancy, one for 4221 Connecticut25
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Avenue, N.W., and the other for 4225 Connecticut1

Avenue N.W.   The appeal was filed and was2

accepted.  The basis of the appeal as stated in the3

petition for appeal was that we believe that4

revocation was in error.  5

VICE CHAIRPERSON MILLER:   Okay.  6

Could you jump to what that error is?7

MR. DAMARI:   Well, preliminarily8

there's a serious procedural defect in revocation9

and I'll explain that in a second.   Presumably the10

Certificate of Occupancy was revoked pursuant to 1211

DCMR 110.5.3 which is the only regulation that I've12

been able to come up with which authorized the13

revocation of a Certificate of Occupancy issued in14

error which, in fact, is the basis upon which these15

Certificates of Occupancy were revoked pursuant to16

the August 9, 2005 notice. 17

CHAIRPERSON GRIFFIS:   Isn't it August18

4th?19

MR. DAMARI:   Excuse me, August 4th.20

CHAIRPERSON GRIFFIS:   Okay.  I just21

wanted to make sure.  Okay. 22

MR. DAMARI:   And 110.5.3 incorporates23

by reference 110.5.6 which states that a24

Certificate of Occupancy can be revoked upon ten25
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days notice, which was in fact provided here. 1

Nevertheless, it's our contention that2

this procedure is a plain violation of procedural3

due process and I'll explain that.   4

First of all, in a recent decision by5

the D.C. Court of Appeals there was a decision6

rendered at the end of December while this appeal7

was pending.  The Court of Appeals itself alluded8

to the fact that a hearing before the lower9

tribunal, not only notice but a hearing is10

required.  And a hearing at which the parties11

seeking the revocation of the Certificate of12

Occupancy would have the burden of proof. 13

CHAIRPERSON GRIFFIS:   Okay.  I14

understand that.  You have one issue and that's15

that procedural due process wasn't complied with. 16

Were there other element?17

MR. DAMARI:   There are other elements.18

CHAIRPERSON GRIFFIS:   Let me ask you19

this.  The right of procedural due process you20

stated 12 DCMR, is that where it's covered?21

MR. DAMARI:   Well that is where the22

actual procedure is set forth.23

CHAIRPERSON GRIFFIS:   Excellent.  Tell24

me how in fact a procedural due process would be a25
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zoning issue of appeal for this party and, in1

addition to that, you've stated that you have2

Certificate of Occupancy No. 33951 which is at3

issue here.  Just because a body deems a hearing to4

be unnecessary does not mean one is not entitled to5

due process.6

CHAIRPERSON GRIFFIS:   No one's deeming7

it unnecessary. I'm asking you how is it we have8

jurisdiction of hearing was presented or not.  If9

DCRA and whatever incarnation is BRR or whatever10

the appealable board of civil or issue -B how do we11

have jurisdiction over their procedures if it's12

outside of the zoning element or zoning issue. 13

MR. DAMARI:   Well, if what you're14

saying is the proper body for this the Court of15

Appeals, I mean clearly there's a procedural due16

process issue in what you're saying.  I have not17

researched the issue, I was assuming based upon the18

notice itself and based upon the statute and the19

regs which provide for appeals to this body, that20

this body would be the appropriate body to hear a21

procedural due process issue.   22

I think one clearly exists.  This is in23

any sort of adjudicative action taken by a24

government body you need notice of a hearing.  I25
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understand that in the zoning regulations, certain1

matters are considered quasi legislative.  This a2

revocation of a Certificate of Occupancy, is3

clearly not quasi legislative.4

CHAIRPERSON GRIFFIS:   What are the5

additional errors in the revocation?  6

MR. DAMARI:   The additional errors are7

that there was no, you know, there's no evidence8

presented in the revocation itself, the revocation9

was premised upon, at least with regard to 4221,10

well with regard to both, was premised upon the11

notion that a Certificate of Occupancy for an12

automobile service center was issued in error.13

 There was no evidence presented, not a14

single fact, not an affidavit.  There was no15

evidence presented whatsoever in support of that16

contention.   I don't even understand the basis of17

it.  The proper reasons given in supportB-   18

CHAIRPERSON GRIFFIS:   So you're saying19

there's an error because they did not follow the20

required procedure of giving evidence for the21

notice of revocation?22

MR. DAMARI:   Yes.23

CHAIRPERSON GRIFFIS:   What's the24

statute that requires them in the zoning25
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regulations to issue backup for their revocation1

notice?2

MR. DAMARI:   Frankly, I don't happen3

to have it off the top of my head.  But I know the4

regulations require them to give some basis for it. 5

They have to give notice.  And I know the6

regulations require that you have to give the7

factual underpinning behind the notice.  And it's8

just not given.   There are no facts.  It's a9

conclusory statement that was givenB-   10

MS. PERRY:   What zoning regulations11

require that?  Are you talking about DCRA12

regulations or zoning regulations?  13

MR. DAMARI:   You have to-B  14

VICE CHAIRPERSON MILLER:   Mr. Damari,15

this is your appeal, how is it that you don't know16

what regulations you're alleging weren't complied17

with?18

MR. DAMARI:   Well in all due respect,19

I mean there are a lot of regulations that are20

applicable to this case and quite a few statutes. 21

VICE CHAIRPERSON MILLER:   But it's22

your burden to articulate as a basic what are you23

appealing, what's the error?24

MR. DAMARI:   But see that's the25
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problem.  The problem is that the burden has1

shifted to us without any, we have no way of2

proving our case.  They revoke our Certificate of3

Occupancy, they being DCRA, they don't proffer any4

facts in support of it.  We can't challenge the5

facts because we don't have any way of getting6

behind the facts.   They don't give us a hearing.7

VICE CHAIRPERSON MILLER:   You're8

challenging the hearing so you're saying there's a9

regulation that requires that you have a hearing. 10

And what is it?  11

MR. DAMARI:   It's not a regulation,12

it's a whole lot of case law in the D.C. Court of13

Appeals that require that we have a hearing.  I can14

quote you cases on that.   I mean Capitol Hill15

Restoration Society vs. D.C. Zoning Commission,16

287-82nd 101.  17

MS. MITTEN:   Don't lose track of the18

point though.  Don't lose track of the point.  The19

point is that in general if someone's going to20

revoke something they have to prove to you that21

they have a proper basis for it.  What the Chair22

and Vice Chair are asking you is in this particular23

instance, what zoning, what section of the zoning24

ordinance are you guided by that brings you here25
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and not somewhere else to make that case?  1

MR. DAMARI:   I do not know.  Again,2

the assumption that I was working under was because3

the notice applied, the notice provided that the4

only place for an appeal under the notice was this5

body pursuant I believe to D.C. Code 6-641.07.  I6

assume that this was the appropriate body. 7

I mean if the implication is that it's8

not the appropriate body, I'm not going to tie up9

the Board's time with an appeal that's better10

handled or more appropriate handled, or can only be11

handled by another body.   That is the basis.  I'm12

not going to try and engage you in double talk, all13

I'm saying is that I have reviewed the regulations14

and the statutes relevant to this case very15

extensively and the suggestion that I'm unprepared,16

that's not accurate.  17

I cannot answer every question.  This18

is a question that I did not anticipate nor19

foresee.  I just noticed there was a severe due20

process problem and that issue needs to be remedied21

by somebody, whether it's this body or another. 22

CHAIRPERSON GRIFFIS:   You submitted23

that the revocation notice indicated that the24

premises was operating outside the scope of the25
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permitted use for an automobile service center.  Is1

that correct?2

MR. DAMARI:   No, that is not what it3

said.  What it says it was issue in error.  That's4

the whole problem.  That's why we have a problem5

here is that in every previous, and I can quote the6

transcripts before this very body, in every7

previous appeal and every previous proceeding,8

including proceedings before the DCRA, including9

proceedings before this body, the argument has been10

made that we were operating outside the scope.  11

Now, for the first time it's being12

alleged that the Certificates of Occupancy were13

issued in error.  But we have no means upon which14

to challenge that.  We don't have a hearing so we15

can't subpoena anyone.16

CHAIRPERSON GRIFFIS:   So what are you17

challenging in the Court of Appeals?18

MR. DAMARI:   The Court of Appeals19

we're challenging the prior revocation of a20

different Certificate of Occupancy.  21

            CHAIRPERSON GRIFFIS:   For the same22

premises? 23

MR. DAMARI:   For the same premises but24

importantly for a different reason, and that is the25
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Court of Appeals decision, the Court of Appeals1

upheld a decision by this Board determining that we2

were operating outside the scope of a Certificate3

of Occupancy.  4

CHAIRPERSON GRIFFIS:   See this is5

where my confusion arises because the Court of6

Appeals goes beyond that upholding -C and then they7

say in their supplemental briefs petitioner and8

respondent agree that the petition is not moot and9

that we should meet the legal questions presented.10

MR. DAMARI:   Sure. 11

CHAIRPERSON GRIFFIS:   Why?  Because12

the new C of O, CO-33951, that which you've13

submitted stated in this appeal which merely14

reflect a change of property ownership was issued15

six weeks before DCRA issued the notice of intent16

to revoke its B No. B-00181657 as a direct and17

immediate consequence of a subsequent revocation of18

181657 DCRA C of O 03395 cancelled that as well. 19

In view of that cancellation we accept20

the parties position that the instant petition for21

review is not moot.  And still a question of why22

are we arguing this same fact?23

 MR. DAMARI:   Well, part of the problem24

is that if my recollection serves me correctly, and25
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I believe it does, that it misconstrued what I1

said.   My argument in fact to the Court of Appeals2

was supplemental brief and I'll have to check that3

but I'm nearly positive that my argument was that4

it was moot.  5

CHAIRPERSON GRIFFIS:   With all due6

respect I'm not clear.  This is the Court's order.7

MR. DAMARI:   I understand.  I8

understand, but it's a different issue.  9

CHAIRPERSON GRIFFIS:   So I know a lot10

was said and a lot was argued but my goodness11

gracious that's pretty definitive that paragraph. 12

MR. DAMARI:   But the order is only13

with respect to the issue, the decision of the14

Court of Appeals and if you read the Court of15

Appeals decision carefully, as I have, and if you16

read the prior decisions by this body, as I have,17

the Court of Appeals did not say that a Certificate18

of Occupancy for an automobile service center is19

ipso facto -B it did not say that.   20

In fact, the implicit underpinning of21

the Court of Court Appeals decision is that there22

is such a-B  23

    Thus, the basis of the Court of Appeals24

decision is whether or not they should uphold this25
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body's 2003 decision revoking our Certificate of1

Occupancy.  Now because the two Certificates of2

Occupancy are for the same classification, sure, it3

wasn't rendered moot because the decision touched4

on facts that are relevant to this very day, which5

is you know whether an automobile service center is6

equivalent to a repair garage which the D.C. Court7

of Appeals determined that it's not.  But that is8

not the-B   9

CHAIRPERSON GRIFFIS:   Is that an issue10

in this appeal?   11

MR. DAMARI:   No, it is not.  12

CHAIRPERSON GRIFFIS:   So we go back13

then to focus on the initial thesis of you bringing14

this appeal, the basis of this appeal is procedural15

due process, there was no statement of the basis16

for revocation and are there other elements?17

MR. DAMARI:   We also believe that18

there's a differential treatment issue under the19

Fourteenth Amendment.  And what I mean by this is20

what you have here -B   21

CHAIRPERSON GRIFFIS:   Can I just ask22

you, do you really want this body to be taking up23

the what is it you say the Fourteenth Amendment?24

MR. DAMARI:   Well, I mean that seems25
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to be a rhetorical question.1

    CHAIRPERSON GRIFFIS:   It's actually2

not.  I'm fully prepared to do it and it might be3

very exciting.  However, I'm not sure what value it4

would have for anyone else.5

MR. DAMARI:   Okay.  Well I mean again6

the appeal is brought to this body pursuant to the7

directives of the notice.  If this is not the8

appropriate body, then I'll withdraw the appeal.  I9

don't want to waste anyone's time, I really don't.10

 CHAIRPERSON GRIFFIS:   I hope you don't11

take us as being too harsh.12

 MR. DAMARI:   No, not at all.  I get13

worse from judges every day. 14

CHAIRPERSON GRIFFIS:   If we walk into15

this with the question of what are we actually16

about to hear, then there's something that isn't17

totally correct, or isn't ready.18

 I think it can be fairly said that this19

is not ready at this point, so what we're doing is20

a little investigation to find that.  So far I'm21

not persuaded that we have, as much as I'd like to22

get into all these issues, I'm not sure we have23

anything that's within our jurisdiction. 24

 MR. DAMARI:   Can I suggest that I be25
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afforded a little bit of time and thankfully next1

month is a lot more open for me than this month is.2

That I be afforded a brief period of time even if3

it's a week or ten days, to determine whether this4

is the appropriate body.  If it's not, I'll just5

withdraw the appeal.  If it is, if there is an6

issue that is properly justiciable before this7

body, you know, I will -B I don't want to waste the8

time on issues that I believe to be substantively9

valid but -B   10

CHAIRPERSON GRIFFIS:   Two things on11

that.  I think you'll find that this Board is12

perhaps to great criticism much too lenient.  Or I13

would say that because I'm lenient, lenient in14

terms of giving time, even taking this time, to15

help focus on what this appeal is.   I think that's16

absolutely important, whether you're trained for17

this or not trained, I have no question in doing18

that.19

   However, in this specific case, Mr.20

Damari, you've been here before, you've dealt with21

this exact circumstance, and it may be different22

but the circumstance.  We've gone through, as I23

recall, some of the same questions previously just24

in terms of the jurisdiction and elements.  This is25
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not new.  So I'm not sure, and I'll have to1

obviously get my Board's opinion, I'm not2

immediately persuaded that we need to afford more3

time. 4

Secondly, I do want to, well secondly I5

think the Board is very well experienced in6

establishing its jurisdiction.  There are several7

appeals, numerous appeals that we have had to take8

that up whether from the entire specific issue. 9

One has great bearing and I think pertinence to10

this which Ms. Miller may want to talk about.  But11

we've found that we did not in fact have12

jurisdiction on any of the elements and dismissed13

it.   There is it.  What else?  14

MR. DAMARI:   Well I want to restate15

for the record.  Firstly let me be, and I16

understand you're working on the best of your17

recollection, I can tell you that none of these18

issues, none of these issues have been adjudicated19

before.  None of them.   None of the issues of20

whether, because we've never raised a21

constitutional violation before.   Ever.22

CHAIRPERSON GRIFFIS:   Let me be clear23

because I'm not saying that we've talked about24

these three issues before. 25
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MR. DAMARI:   Yes, okay.  1

CHAIRPERSON GRIFFIS:   That was going2

to my second point that we're pretty well briefed3

on what's in our jurisdiction and what isn't. 4

MR. DAMARI:   Sure.  Well let me make5

sure the issues are clear for the record.6

Issue No. 1 is failure to afford us a7

hearing, which I believe is required by procedural8

due process.  9

Issue No. 2 is failure for them to10

provide sufficient reasons behind their conclusion11

that the Certificate of Occupancy was issued in12

error.  13

Issue No. 3 is the differential14

treatment argument, which is simply that there are15

other entities in less restrictive zones that are16

doing exactly what we're doing and are not facing17

the same types of enforcement action. 18

And then issue No, 4 and this gets to19

issue No. 3 because one of the things you typically20

have to prove in order to prove a Fourteenth21

Amendment due process violation, is some sort of22

animus, is where is this relevant to 4225?  There23

are two appeals that have been filed here, and24

maybe that also could clarify, you know, maybe also25
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that could give pause to any anticipated decision1

to dismiss the appeal, is 4225 has never been2

before this body.   3

It is a business adjacent to the4

premises that has always been at issue.  It is a5

gasoline service station and if my recollection6

serves me correct, it is permitted as a matter of7

right because it existed on the property prior to8

1958.   And suddenly and out of nowhere they're9

trying to revoke the C of O for that property when10

there's no question that they have a right to do11

what they're doing.  They've never even taken any12

action against them before.  13

What they're simply trying to do is14

piggyback, as far as I'm concerned the only basis I15

can see for an attempt to revoke 4225's license or16

Certificate of Occupancy is vindictiveness, because17

there's never been any question that they've18

operated within the -C  19

CHAIRPERSON GRIFFIS:   Without going20

too far into the conjecture of reasons behind it,21

it's an interesting point to be brought up of 4225. 22

What was the Certificate of Occupancy that allows23

the use of 4225 and its number?24

MR. DAMARI:   Well, the Certificate of25
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Occupancy at issue is again a Certificate of1

Occupancy for an automobile service center.2

CHAIRPERSON GRIFFIS:   Is it the same,3

33951?  4

MR. DAMARI:   No, it's a different5

Certificate of Occupancy but for the same category6

use.   And again I believe even in C-1 zone a7

gasolene service station, which is what it is8

essentially, is permitted as a matter of right and9

certainly in a C-3 zone.   10

This gets back to my initial point, I11

have no idea why they're trying to revoke 4225.  12

Not even the slightest inkling.   And I wrote three13

separate letters, which I provided, to the14

individual, the acting zoning administrator I think15

at the time, Mr. Crews's predecessor, saying what16

can we do, what can we not do?  Tell us what we17

can.  You guys have issued this C of O.  You guys18

have issued it on more than one occasion.  What can19

we do under it?   Especially for 4225.  And even20

with regard to 4221 because, incidentally and maybe21

this is the approach we need to take, if we were to22

file special exception, if we meet the criteria we23

could run a repair garage in a C-3 zone under the24

regs.25
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And we've written letters, what is the1

basis, I've written letters, what is the basis for2

your decision?   I didn't get a response until3

today.   And I'm not casting any aspersions on Mr.4

Crews, but certainly someone was, you know, he did5

respond to me today, this afternoon.  6

But I need to know the basis behind7

which a C of O is being revoked.   Whether this is8

the appropriate body to address these issues or9

not, that is again something frankly I haven't10

considered.  These are basic issues of11

jurisprudence.   And when you deprive somebody of a12

property right you need to have notice of what is13

exactly being done.   14

CHAIRPERSON GRIFFIS:   Questions? 15

MS. MITTEN:   I think I would like to16

hear the other parties respond and when they do I'm17

just wondering if they're familiar with the Kaharas18

case, a case where the BZA determined that we19

didn't have jurisdiction, that it was basically an20

appeal involving DCRA zone procedures and that was21

to go to the OAA and not to the zoning board22

because we deal with appeals regarding the23

administration or enforcement of the zoning24

regulations.   25
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CHAIRPERSON GRIFFIS:   All right. 1

There is it.  Mr. Green, do you want to start? 2

MR. GREEN:   First of all what was the3

name of that case?  4

MS. MITTEN:   I think the name is5

Koharas, I think it's Peter Koharas.   There's been6

at least one other one since then but that was the7

first one in which the BZA articulated the whole8

reasoning behind that determination.   9

MR. GREEN:   All right.  I should get10

the cite from you I guess later on.   11

You know, I'll let the zoning12

administrator address some of the salient points13

that have been raised by Mr. Damari here, but I14

want to say this.  We have gone through this15

exercise once before.  You rendered a16

determination, this matter went to the Court of17

Appeals, the whole issue of whether an automotive18

service center is a proper instrumentality in the19

zoned area was decided by you, and it was20

determined that first of all an automotive service21

center, make sure I've got the terminology right,22

is not an allowable use on an officially issued23

Certificate of Occupancy from the Department of24

Consumer and Regulatory Affairs.25
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What we have in this particular1

circumstance, going back 16 years, is an abuse of a2

facilitation, if I might coin it a little bit here.3

MS. MITTEN:   Before you get all wound4

up, Mr. Green, I'm sorry.  The issue that you're5

being asked to address is jurisdiction not the6

merits, and could you please focus on that.7

MR. GREEN:   Your jurisdiction ended8

when you rendered a determination and went to the9

Court of Appeals.  That's the point I want to make10

very clear. 11

CHAIRPERSON GRIFFIS:   But how you do--12

4225 Connecticut?13

MR. GREEN:   I'll let the zoning14

administrator address that part. 15

CHAIRPERSON GRIFFIS:   Mr. Crews?16

MR. CREWS:   I think both revocations17

that, let me if I can -B in 4221 we think it's been18

determined, the facts were determined in the first19

case and there's no evidence of any change in the20

facts, the revocation also for that, excuse me 422121

and then also for 4225 are correct.  I'm sorry, are22

we going to jurisdiction or the basis? 23

MS. MITTEN:   I wish we could step-B  24

MR. CREWS:    You said jurisdiction25
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then did you switch it to the basis, the factual1

basis or is it still in jurisdiction?2

CHAIRPERSON GRIFFIS:   He's saying it's3

already been heard.  It went to the court because4

we made our decision and it went to the Court of5

Appeals and the Court of Appeals tells us we're6

done. 7

The point comes up that 4225 didn't go8

through that process so it's still jurisdictional,9

we're in the right place.10

MR. CREWS:   Okay.  Right.  We are in11

the right place because we have determined that12

that certificate was issued in error because it13

lists automotive service center-B 14

CHAIRPERSON GRIFFIS:   Okay.   You're15

saying there's merit to bringing the appeal on 422516

today in this body?  17

MR. CREWS:   Well I'm not sure-B  18

MS. MITTEN:   Can I just, let's come19

back.  Everybody come back.  Keep in mind what Mr.20

Damari said is the basis for his appeal are all due21

process issues, okay, not substance, which is what22

we do. 23

CHAIRPERSON GRIFFIS:   Except for his24

fourth issue.  The first three I think areB-   25
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MS. MITTEN:   Okay.  I take your point,1

you're right.  Okay.   You are correct. 2

CHAIRPERSON GRIFFIS:   And that's all3

I'm saying, so the zoning administrator can say and4

I think we've just established that.   The others I5

don't need to hear from anybody else I mean as I6

far as I know.  But we'll return.  Yes?  7

MR. BARDIN:   I'm David Bardin, I'm a8

former Commissioner accompanying Commissioner Perry9

in whose single member district the facility is10

located.  11

On the jurisdictional issue the12

appellant is in the wrong forum; you do not have13

jurisdiction.   I'm not personally familiar with14

the Peter Koharas case but I'm very familiar with15

another case that came before you involving a16

property on Albemarle Street.  Same issue.   And17

the case is called Herron H-e-r-r-o-n.  Herron vs.18

Zuckerman Brothers I think, at least they were the19

developers.  20

And it wasn't an occupancy certificate21

but it was an attempt to raise issues which this22

Board concluded were not within its jurisdiction23

because they were not zoning regulation issues. 24

You are the specialized court of the Zoning25
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Commission, you are not a court of general1

jurisdiction.2

CHAIRPERSON GRIFFIS:   So why is the3

revocation of the Certificate of Occupancy for 42254

not jurisdictional?5

MR. BARDIN:   Having set the first6

jurisdiction, it's not jurisdiction of either if7

the issues are constitutional, etc.8

Let me explain to you what's going on9

here factually.  The oil repair garage, which is10

illegal under the zoning regulations, is in the11

basement of 4225, I'm sorry-B   12

CHAIRPERSON GRIFFIS:   I think we're13

too far into that.   Mr. Crews let me return to14

you. 15

MR. BARDIN:   No, no, no.  I want to16

explain to you.  They have upstairs at the other17

address which Mr. Damari spoke of, they have the18

little office which you bring your car to which has19

the big sign saying 21 bays.  Because the garage is20

under an office building it doesn't have a sign,21

you leave your car there, you make the order, you22

get your estimate, you pay for it.  You don't drive23

your car into the garage, they do it.  24

So what DCRA has done is eminently25
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sensible and ministerial.  They look at the1

Certificate of Occupancy, which if you look at it2

says two different things.   Automobile Service3

Center/Motor Vehicle Fueling, which is misspelled4

but it's still fueling.  But the filling station5

they're not objecting to.  Nobody's objecting to6

the filling station which is under separate7

ownership.  They're objecting to that little office8

which is an adjunct to the underground auto repair9

garage next door and which is characterized as10

automobile service center.  That's the point where11

you get your garage-B    12

So it's perfectly rational and going13

back to Commissioner Mitten's question, to the14

extent that the objections are constitutional, you15

have no jurisdiction. 16

MR. DAMARI:   Well, I mean let me17

address one point.  I'm only addressing this in one18

or two perhaps, maybe not, on which to make the19

jurisdictional issue.20

To the extent that the government is21

saying, and I'm quoting Mr. Reid's statement, that22

this Board or the Court of Appeals or for that23

matter even the DCRA has ever said that an24

automobile service center is not an allowable use. 25



247

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

That's mis-characterization of everyone's1

determination.   2

I can cite you prior, I can cite you3

even a hearing at which Mr. GreenB-  4

CHAIRPERSON GRIFFIS:   Okay.  We're5

going off again.6

MR. DAMARI:   I'm just saying that's7

relevant to theB- 8

CHAIRPERSON GRIFFIS:   Let me return to9

the ANC's comment because I understand and somewhat10

hopeful in terms of understanding this whole11

situation.  Have we ever processed?  So how have we12

processed 4225 that Certificate of Occupancy?13

MS. PERRY:    Karen Perry for ANC-3F. 14

I have documents here from previous cases, some of15

which I've put together in a booklet for you, and16

I'm looking now at one in the neighborhood back in17

1994 where we have raised the automobile service18

station at 4225 Connecticut.  In the Genovo hearing19

that didn't happen.  20

We also put in a 1993 compliance order21

for 4225 Connecticut Avenue that was issued by22

DCRA.  23

So the automobile service center which24

is the office of the service bay, has been raised25
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at this Board many times, you now, maybe hidden but1

the main focus was the underground ones.  But you2

bring your car in to 4225 Connecticut Avenue, that3

is the office. 4

MR. DAMARI:   But where's the basis for5

this-B  6

CHAIRPERSON GRIFFIS:   But you7

understand what we're charged with and we have the8

assertion that there was an error in the revocation9

and so it may be totally logical, which is what10

you're asserting, but I have to figure out and I11

have to understand whether (1) we've heard this12

before or (2) the error which is being asserted has13

nothing to do with zoning and therefore we have no14

jurisdiction.  15

And I haven't heard anything that16

changes the opinion that we don't have jurisdiction17

at this point of 4225.  Mr. Crews, I'll let you18

speak to that.  There's two ways to really answer19

this as I see it.  Is there, as Mr. Damari is20

stating, is there a lower body that should have21

heard this concern prior to us and, if not, are22

there elements that are jurisdictional for us to23

hear the appeals and revocation of the Certificate24

of Occupancy of 4225 Connecticut? 25
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MR. CREWS:   Well in answer to your1

first question the answer is no, there is no other2

body.  This was a decision by the zoning3

administrator which is clearly appealable only to4

you.  5

The second issue I'm not quite sure I6

understand in terms of are there jurisdictional7

issues like did they file it too late?  8

CHAIRPERSON GRIFFIS:   I'm not9

procedural and I understand that--  10

MR. CREWS:   Oh then we'll proceed.   I11

don't think so.  I mean this is a decision of the12

zoning administrator on 4225 and-B  13

CHAIRPERSON GRIFFIS:   So is that your14

understanding that this was at all connected with15

the previous B- at 4221 or for that matter was in16

fact argued-B  17

MR. CREWS:   Oh I see, jurisdictional18

that way.  That I don't know because I wasn't here19

and haven't had a chance to read all of the past20

record.  And my argument to defend this revocation21

doesn't necessarily rely on for 4225, I mean it22

would be great if it could rely on what you've23

already decided and we'd go home, but I can defend24

it on another basis and primarily that would be25
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that it violates Section 3203.8.  1

        It was issued in error because2

automotive service center is not a use3

classification that is established by Chapter 11 of4

the zoning regs. 5

MR. DAMARI:   I was just going to say6

part of the problem is that we have prior testimony7

by not ministerial workers by zoning technicians8

that state that they have the authority in9

particular circumstances to establish new10

designations on Certificates of Occupancy.  11

I have portions of a transcript from12

August 1999 by a zoning technician named Tori13

Bellow who stated quite unequivocally that this is14

done.   15

            So for purposes of my client it can't16

be both.  Can't we redo it sometimes and, you know,17

and then we judge it on a case by case.  It's like18

being pregnant, it's either you can do it or you19

can't.  And if the determination, if everyone has20

been assuming all along, which everyone has, that21

this is done and again then to come in now and say22

well, you know, under 3203.8 which incidentally23

does not state unambiguously that, you know, Tori24

Bellow can't place a new designation on a25
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Certificate of Occupancy, so it's unfair for them1

to come in and say that can't be done. 2

VICE CHAIRPERSON MILLER:   Can I ask3

you a question because I know you're under time and4

I'm trying to figure out what this issue is.5

MR. DAMARI:   That's okay. 6

VICE CHAIRPERSON MILLER:   4225 is that7

connected to 4221 as the same business8

establishment?9

MR. DAMARI:   They're not connected10

spatially, there's space between them.  But you11

know what, I cannot answer that question.  I'm not12

sure, I can't say, I do not know.13

  What you have, okay, you have an14

office, on 4225 you have an office and you have a15

garage, not a garage but in essence a garage16

attached to the office and you have a gasolene17

service station.  There are three components at18

4225.19

Then you have a basement garage in20

4221.  To what extent those are separate businesses21

I do not know. 22

VICE CHAIRPERSON MILLER:   All right.23

Well then let me ask you, try to figure out what24

your issue is though.  I understand the Court said25
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that there could be an auto repair business at1

4221, so what is it that you're not allowed to do2

at 4225 because of their revocation of the C of O?3

MR. DAMARI:   I have no idea.   4

VICE CHAIRPERSON MILLER:   You have no5

idea?   Well how are you aggrieved then if you have6

no idea? 7

CHAIRPERSON GRIFFIS:   I think they8

have no Certificate of Occupancy.9

MR. DAMARI:   Because we have no10

Certificate.  11

VICE CHAIRPERSON MILLER:   You have no12

certificates and you can't do anything, is that the13

problem?14

MR. DAMARI:   Well I don't know.  See15

another problem is that the record of Certificates16

of Occupancy in this premises are somewhat unclear.17

I believe at some point there was a C of O issued18

on February 17th I believe in 2000 for a gasolene19

service station or something along those lines.20

But when I tried to get the documents21

from zoning, all the C of Os for that property, I22

did not come up with that C of O. 23

VICE CHAIRPERSON MILLER:   Let me ask24

something.   Oh you haven't seen these documents,25
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it sounds like what I'm hearing is that they1

revoked the Certificate of Occupancy in connection2

with the Court of Appeals decision.  And therefore3

wouldn't it be up to you to come up with a4

different use and then apply for another5

Certificate of Occupancy?6

MR. DAMARI:   No, because they never7

said, the basis for the revocation was very narrow. 8

It's that 4221, see there are two different regs9

under which you can revoke a C of O right?  You can10

revoke for going outside the scope and you can11

revoke for these being issued in error.  And those12

are two different things.  13

The basis of the Court of Appeals14

decision is that we went outside the scope.  It15

almost seems, I don't know whether the purpose is16

punitive but it's in essence punitive.  The basis17

of this most recent attempt at revocation was that18

it was issued in error.  And that's different. 19

It's apples and oranges.  There's been no evidence20

ever proffered with respect to what's being done at21

4225, what the zoning history is on 4225, you know.22

CHAIRPERSON GRIFFIS:   The Certificate23

of Occupancy for 4225 Connecticut reads what?  Is24

it similar or is it exact to 4221 Connecticut?25
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MR. DAMARI:   Again, I thought there1

may have been two extant ones and one issue that2

perhaps the Board can elucidate to me is whether3

the issuance of a Certificate of Occupancy for a4

particular premises invalidates any priors. 5

     The reason why I say this in response6

to Ms. Miller's questionB   7

CHAIRPERSON GRIFFIS:   Well which one8

was revoked and what does it read?9

MR. DAMARI:   There was a Certificate10

of Occupancy either issued May 14 of May 15 of11

2002.  And that was for I believe the designation12

was identical, I believe it was automobile service13

center for both premises.14

CHAIRPERSON GRIFFIS:   Okay.  It seems15

to me we've come to an excellent point of16

understanding several things and let me reiterate17

to see if my Board agrees.18

The first three points that you've19

brought up I have not been persuaded that they are20

jurisdictional.21

  The last point would be that the22

revocation of 4225 is in the proper forum for us,23

and that it would be appropriate for us to hear the24

appeal on that, and whether there was an error in25
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the revocation of the Certificate of Occupancy. 1

Now, Mr. Damari, I want to take a2

little time to have let's call it an informal3

discussion on the record with the cameras glaring4

and the TVs projecting.  4225 Connecticut Avenue,5

as you stated and I think the record shows, that it6

has a Certificate of Occupancy in a C-3-A zone just7

as an automobile service center.  It would not be8

that differential than the past procedure 42219

Connecticut Avenue.10

  I guess what I'm asking you is are you11

wanting to proceed with this appeal in this body12

which is a correct body to hear it, based on the13

fact that it appears that the process has been done14

albeit at a different address. 15

            MR. DAMARI:   The way a judge would16

normally say it is do you really want to waste my17

time, and you're being much more polite.  I18

understand that.  I have to think about that.19

CHAIRPERSON GRIFFIS:   I mean the20

likelihood of success is what I'm asking. 21

MR. DAMARI:   See, well I think the22

likelihood of success is far greater because of23

what's been said and I have a very clear grasp of24

what's been said here before and what people are25
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stopped from now saying.  There's no doubt in my1

mind that there is some likelihood of success.  The2

question is where does it get us, which is kind of3

an ancillary question.  4

And that is something I'm going to need5

to look into and discuss with my client.  6

What we do not want to do is prejudice7

our rights to do, and there are separate purposes8

of this discussion without agreeing or disagreeing9

to it that with regard to the constitutional issues10

that there is no jurisdiction vis a vis 4221. 11

But with regard to 4225 what we12

definitely do not want to do is prejudice our right13

to do what we've been doing at that premises for14

decades.  And I'm just going to need a little bit15

of time to look into that.16

CHAIRPERSON GRIFFIS:   There's two17

questions to that and let me just also be very18

clear that I haven't predisposed myself to a19

decision but this Board will obviously be20

consistent with past decisions and so that's where21

I was going in terms of having processed 4221 how22

would we process 4225 differently.23

But with that, with the Court of24

Appeals upholding our decision on 4221, what is25
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left to do within 4225?1

MR. DAMARI:   Well how do I put this?2

4221 the whole history of the property is3

different.  Because it's a gasolene service station4

that pre-exists 1958, you're allowed for example to5

do repair functions whereas let's say the argument6

that the DCRA has always proffered with regard to7

4221 is that this automobile service center8

classification is nothing more than a9

recategorization of the designation automobile10

sales including installation.  11

So the argument has always been there's12

no longer automobile sales, therefore automobile13

sales installation is no longer a valid category14

and that's been the basis upon which that they've15

argued to revoke 4421. 16

4225 is a completely different animal17

because whatever you're allowed to do in an18

automobile service center you're clearly allowed to19

do certain repairs under the testimony that's20

previously been given.  And in a gasolene station21

you're clearly allowed to do certain repairs22

because that's what the regs say.  23

So what I don't want to do is kind of24

roll over and then allow us to be prejudiced by a25
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decision where based upon the prior statements on1

the record we clearly have to have the rights to do2

some repair functions, and no one's arguing in fact3

that we're doing anything outside the scope of a4

permissible use for 4225.5

CHAIRPERSON GRIFFIS:   Okay.   6

MS. MITTEN:   Can I make a suggestion7

that just builds on what the Chair had said, which8

is that you take some time to think about what kind9

of outcome might be different for 4225 as it10

relates to the, what's the term that we're using11

here, automobile service center and then also in12

the meantime the zoning administrator give thought13

to what an appropriate Certificate of Occupancy14

would be given that there's another operation on15

the premises.16

    This was something like a gas17

station/automobile service center, so if I18

understood it correctly there's no Certificate of19

Occupancy that exists right now. 20

  MR. DAMARI:   No see that is what, I21

thought there was.  The one thing that I would ask22

the Board and please don't take this the wrong way,23

I'm not asking anyone to do my research for me, but24

it's not in the regs because I've checked it, is25
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the issue of whether the issuance of the May 2002 C1

of O for an automobile service center in effect2

supercedes the C of O for the same property that I3

believe was issued February 17th. 4

CHAIRPERSON GRIFFIS:   Same space same5

property?6

MR. DAMARI:   Same space same property.7

CHAIRPERSON GRIFFIS:   I think Mr.8

Crews can answer that for you fairly definitively. 9

Does it supercede? 10

MR. CREWS:   Yes. 11

MR. DAMARI:   So then we've got a12

problem because if it didn't then your argument13

carries a lot more sway, which is no harm no foul,14

you've got a C of O for whatever it was, I think it15

was gasolene service center or motor fueling or16

whatever the applicableB  17

MS. MITTEN:  Just to follow on the18

suggestion that I was making is if you evaluate the19

likelihood of success that you might have appealing20

the revocation of 4225 as it relates to automobile21

service center, perhaps you make an application for22

some other use, and Mr. Crews could then evaluate23

that application.  And then perhaps you would24

decide that you don't need to come back andB  25
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MR. DAMARI:   And let me be perfectly1

honest.  Mr. Crews's letter, although I would argue2

could have been issued a couple of days earlier,3

was very conciliatory in tone.  And if that is in4

fact, if some sort of resolution can be reached, I5

know you all have a lot of things to do and I don't6

want to -B  7

MS. MITTEN:   Well we're not really8

good at mediating these sort of things.9

MR. DAMARI:   No, no, I'm not asking10

you to.  I mean that's something that I'm going to11

have to, if he invites me to call him then I will.12

CHAIRPERSON GRIFFIS:   Excellent.  Ms.13

Perry, do you disagree with Mr. Crews's statement14

on the Certificate of Occupancy?15

MS. PERRY:   Sorry I'm just looking at16

some old document files I had presented in other17

cases here under the same thing.  And I'm showing a18

motor vehicle fueling station June 28, 1989,19

applicant it was Van Ness, and it's Texaco, it was20

a Texaco station.  This is at 4225.  21

CHAIRPERSON GRIFFIS:   But is this22

going to whether you can have two concurrent23

Certificates of Occupancy for the same space in the24

same location?25
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MS. PERRY:   Well at the same location1

you also have Van Ness Auto Sales, you have a2

delicatessen and these are all C of Os at the same3

location, 4225.4

CHAIRPERSON GRIFFIS:   I can understand5

that under the same address that may have suites. 6

MS. PERRY:   They weren't suites, this7

is the gas station. 8

CHAIRPERSON GRIFFIS:   Well I9

understand that and different uses that they could10

have portions that would be required to have11

different Certificates of Occupancy.12

What I heard the question correctly was13

can you have for the same space, the same use,14

concurrent Certificate of Occupancy is what I15

understood  Mr. Crews just said is no. 16

MR. BARDIN:   Mr. Chairman, David17

Bardin.  The difficulty is it's not the same space,18

all right, and Mr. Damari doesn't remember what his19

client's physical facilities are like.20

MR. DAMARI:   No, wait, I'm not going21

to allow someone else to characterize what I'm22

saying.  23

CHAIRPERSON GRIFFIS:   Let me be clear. 24

We're just talking about 4225.25
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MR. BARDIN:   That's all I'm talking1

about.  2

CHAIRPERSON GRIFFIS:   And you're3

saying that this is a totally different space?4

MR. BARDIN:   4225, right, is a5

property adjacent to 4221.   And on 4225 there is a6

filling station with a food mart which occupies7

most of the space and just south of there's a8

little separately doored, separately entered office9

for the business that is conducted in the basement10

of the parking, former parking garage and now it's11

the auto repair garage at 4221.  And they are12

integral one business.   They are not across an13

alley from each other.  They are adjacent.  There's14

a public alley behind, right, and there's just a15

little space.  There's also somebody else has a16

business going on there for selling used cars. 17

A Certificate of Occupancy for a18

filling station and whatever comes incidentally19

with the filling station, whether it's fixing your20

tire or replacing your windshield wiper, that's not21

going to be the kind of heavy work that is marketed22

through the little office adjacent to the filling23

station on the 4225 property.   24

In any event, Mr. Chair, Commissioner25
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Perry has put together again an extensive list of1

former documents which, frankly, tell a very2

different story from the recollection you hear and3

the Court of Appeals heard.  She's given it to you,4

she's given it to Mr. Damari. 5

MR. DAMARI:   I have never seen it. 6

MS. PERRY:    It's this one.  You had7

one sitting on the table a minute ago.  8

MR. BARDIN:   I'll give it to you right9

now.  10

MR. DAMARI:   That's another issue that11

these are, you know, I mean I don't know what's12

required under the regs.  I know I served my13

proposed exhibits upon the ANC.   I've not received14

anything. 15

MS. PERRY:   I would like to-B  16

CHAIRPERSON GRIFFIS:   Hold on. 17

MR. DAMARI:   I mean theB-   18

CHAIRPERSON GRIFFIS:   I don't19

understand.  So what's the point of the document?20

MR. BARDIN:   I'd just like to enter it21

in evidence in case you recess this hearing and22

possibly go into the whole litany that we've heard23

out of the appellant they want to do so the ANC24

does not have to give them.  I'm not asking that25
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you admit it in evidence todayB-   1

CHAIRPERSON GRIFFIS:   Good.  Mr.2

Green?3

MR. GREEN:   Yes.   Mr. Chairman, I4

just want to emphasize one thing with regard to the5

Certificate of Occupancy that the agency saw fit to6

revoke.  The description of use is an automotive7

service center and I'd point out again that,8

pursuant to 11 DCMR 3203.8A the use shall be9

designated on a Certificate of Occupancy in terms10

of the classification that's established by this11

title.   12

CHAIRPERSON GRIFFIS:   Are you arguing13

the merits of the appeal?14

MR. GREEN:   No, I'm just saying that15

this appeal shouldn't be here.  I'm saying that as16

far as this, well, you know hey too much Cluck U I17

don't know.  No, the point I'm trying to make is18

simply this.  The agency was proper or exercised19

proper effort under the zoning administrator to20

revoke this thing.  21

Now what we have is a situation whereby22

the appellant is trying to bootstrap himself again23

before the Board to keep his client in business, as24

they've been doing for the last 16 years.  25
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What we have is a situation that is1

simply humbugging this Board, and that shouldn't2

be.3

CHAIRPERSON GRIFFIS:   Okay.  I think I4

understand your position.  I see it this way and I5

think we can move ahead and Ms. Perry I think we6

absolutely appreciate there is some, well there it7

is.  8

We have actually two requests for9

appeal all wrapped into this one.  The cover appeal10

of course was made on August 4, 2005 which only11

stated 4221 Connecticut Avenue, N.W.   I don't see12

anything that would persuade me that we would move13

ahead with an appeal on 4221 Connecticut Avenue.14

However, the second exhibit also made15

on August 4, 2005 is the appeal of revocation of16

the Certificate of Occupancy 33914 and it states17

4225 Connecticut Avenue.  I think that that has18

been provided at this point jurisdictional merit19

and I think that we should note with the time set20

this for a continued hearing. 21

I don't think that we would retract our22

direction in terms of reviewing the substantive23

persuasiveness of that appeal, but we will24

certainly hear it unless it is withdrawn.  Ms.25
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Mitten?1

MS. MITTEN:   I would ask just to help2

us keep it all straight that there be two case3

numbers given because we're going to dispatch with4

the appeal on 4221 in one way and we will dispatch5

with 4225 another way.  And if they both have the6

same appeal number, when we go back over this at7

some point in time it's going to be very confusing.8

CHAIRPERSON GRIFFIS:   I think that can9

be done.  I'm not sure how to do it as we don't-B10

MR. DAMARI:   Let me just state one11

thing for the record.  I'm not going to disagree12

with your statement that you don't have13

jurisdiction over 4221, I'm not going to argue it14

but I'm not waiving any right to dispute, just for15

the record.  I'm not saying I will.16

CHAIRPERSON GRIFFIS:   Okay.  17

VICE CHAIRPERSON MILLER:   I just want18

to clarify, this gets to the merits but just so I19

can figure out where we're going.  Am I correct,20

Mr. Crews, that you revoked the Certificate of21

Occupancy as a result of the Court of Appeals22

decision or is there another reason? 23

MR. CREWS:   Well certainly for 4221 it24

was on the basis of that and to a certain extent to25
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4225 if you look at footnote No. 5 in the Court of1

Appeals decision which talks about that2

petitioner's C of O did not comply with the3

requirement that the use shall be designated on the4

Certificate of Occupancy in terms of a use5

classification that is established by the title. 6

In other words, Section 3203.8A.  7

So to that extent obviously that was a8

footnote or whatever and not necessarily argued but9

I think that it bodes well I think that that's a10

reasonable and correct interpretation of the zoning11

regulations and it's certainly something that since12

I've been here that we've been trying to do, is13

make sure that the description of use on the14

Certificate of Occupancies that we're issuing are15

actual use classifications established by the16

title. 17

VICE CHAIRPERSON MILLER:   Okay.  And18

I'm not sure what letter you wrote, I don't think19

that's in the record, but just to be clear I think20

at this point is it out there, your reasons for21

revoking in which case Mr. Damari can then address22

what the error is? 23

MR. CREWS:   Right.  Well and I did24

explain that and if the Board would like I'd be25
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willing to offer the letter into the record I1

guess.  It's just that counsel wrote a letter to my2

predecessor asking well what uses can we, or what3

activities can we do under this use, automotive4

service center.  5

And I basically said that since that is6

not a use classification established by the title7

there are no uses and it's not appropriate to have8

a Certificate of Occupancy with that use on it. 9

And that I was offering because we want to bring10

people into compliance, to meet with them and work11

and see what they want to do there and whether or12

not with an appropriate use classification for that13

zoning district that they can do what they want to14

do.   And if not we will tell them no and then they15

can appeal that decision, or if we say yes to16

something and the neighbors don't agree then they17

can appeal that decision. 18

VICE CHAIRPERSON MILLER:   Thank you.19

MR. BARDIN:   A propos of the vice20

chair's question, my copy of the Court of Appeals21

decision is dated February 2006.   My copy of the22

former zoning administrator's revocation order is23

dated August 2005.  24

CHAIRPERSON GRIFFIS:   There is it. 25
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Okay.  I think we're fairly clear and let me just1

hear from the Board in terms of whether I correctly2

stated the position in terms of 4221 Connecticut3

Avenue, that would mean that that would not be part4

of the continuation if we could have a motion on5

that.  Let's do that.6

MS. MITTEN:   All right.   Since we7

only have one number, as to appeal No. 17444 the 8

portion of the appeal that applies to 42219

Connecticut Avenue and relates to the revocation of10

the Certificate of Occupancy 33951, I would move to11

deny the appeal as it relates to that C of O in12

that location for lack of jurisdiction. 13

BOARD MEMBER MANN:   Second, Mr. Chair.14

CHAIRPERSON GRIFFIS:   Is there any15

further discussion?   Very well. If there's no16

further discussion-B   17

VICE CHAIRPERSON MILLER:   I just want18

to clarify something because the Court of Appeals19

has decided those issues?20

MS. MITTEN:   Well, there are due21

process issues that are not properly before the22

Board based on the Koharas case that you mentioned 23

and perhaps others.  24

CHAIRPERSON GRIFFIS:   Okay.  25
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VICE CHAIRPERSON MILLER:   I would1

concur on that.  2

CHAIRPERSON GRIFFIS:   Excellent. 3

Anything else?  Very well we do have a motion and a4

second and all in favor signify by saying aye. 5

(Ayes.)6

CHAIRPERSON GRIFFIS:   Opposed? 7

Abstaining?  Very well.   Then moving on to 42258

Connecticut Avenue, and to be clear on this we are9

receptive to the merits on this except to those10

elements and factual elements that we needed to11

clarify the position of the appeal.  I believe that12

this would be proper to continue this, noting that13

with time restraints for this evening we need to14

set this for a new date.   Ms. Bailey, whenever15

you're ready. 16

MS. BAILEY:   Mr. Chairman, are you17

looking for a date for the continuance?   Mr.18

Chairman, are you looking for an entire afternoon19

or did you want to tag it along with other cases?20

CHAIRPERSON GRIFFIS:   I think we'll21

call it first in the afternoon. 22

MS. BAILEY:   June 13th?  23

CHAIRPERSON GRIFFIS:   I think we've -B 24

hadn't we decided to keep that entire day? 25
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MR. MOY:    That was just tentative. 1

CHAIRPERSON GRIFFIS:   Okay.  What2

about the 25th of July?  3

VICE CHAIRPERSON MILLER:   Just for our4

knowledge, is the business operating now? 5

MR. DAMARI:   I have no reason to think6

it isn't, let me put it to you that way.7

MR. BARDIN:   The business is operating8

I was there this morning.  9

VICE CHAIRPERSON MILLER:   Do you have10

a comment on that?11

MR. BLUM:   Did you vote to dismiss12

4221?13

VICE CHAIRPERSON MILLER:   Yes. 14

MR. BLUM:   I apologize.  I just wanted15

to doublecheck that you voted to dismiss 4221. 16

They won't be operating long.  17

VICE CHAIRPERSON MILLER:   Okay.  Thank18

you.    19

MR. BARDIN:   Mr. Chairman, could I20

correct a mistake that I made on the record.21

As Mr. Damari said there is a small22

alley between 4221, a big office building, and the23

filling station.   There is an alley, I would think24

is a larger public alley paralleling Connecticut25
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behind the two.   And physically what happens is1

you bring your car into this little office and the2

people who run this business drive it to the big3

alley below the entrance to theB   4

MS. PERRY:   It's private. 5

MR. BARDIN:   Well maybe it's a private6

alley but in any event they drive the car down to7

the basement parking garage, repair garage,8

whatever you call it, of 4221 through the bigger9

alley paralleling Connecticut.  I think it was10

correct in stating that there is an alley, a cut11

through drive alley between office, it's not a big12

alley, it's a private alley.  13

MS. PERRY:   It's a private alley.14

MR. BARDIN:   It's a private alley, I15

thought the one behind it paralleling Connecticut16

is a public alley. 17

CHAIRPERSON GRIFFIS:   Excellent. 18

Where did we leave off then datewise?19

MR. MOY:   Mr. Chairman, you had20

suggested the afternoon of July 25.   As you know21

the Board usually likes to schedule one appeal on22

that day so that would give you two and staff would23

suggest then if that's not do-able then we move it24

to the month of September, say possibly the25
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earliest the 19th. 1

CHAIRPERSON GRIFFIS:   Okay.  The 19th2

of September, first in the afternoon?3

MS. PERRY:   Mr. Griffis, if I may. 4

Our neighborhood has been waiting 16 years to get5

justice and due process in these cases.  That's the6

service space.   But we've also tried for7

enforcement on 4225 in the packets and I've raised8

it at every one of these meetings that we've had.9

If there's anything sooner we would10

appreciate it.  I mean Mr. Damari made the comment11

that you know we didn't give him documents.  The12

ANC filed its resolution on time.  In fact, we13

filed it early with the Board.  We filed it today14

which you know is just a history of the documents15

on 4225.  All I've gotten is from Mr. Damari is a16

laundry list of what he may or may not present. 17

And the ANC would like something a lot more18

specific, so we also know what arguments to come in19

prepared to testify to. 20

CHAIRPERSON GRIFFIS:   Okay.21

MS. PERRY:   And Mr. Damari had, we got22

notice of this hearing seven months ago for today.  23

There was plenty of time to make these due process24

arguments and everything so we can come here25



274

NEAL R. GROSS
COURT REPORTERS AND TRANSCRIBERS

1323 RHODE ISLAND AVE., N.W.
(202) 234-4433 WASHINGTON, D.C.  20005-3701 www.nealrgross.com

prepared today and I think what I'm asking is for1

some kind of an expedited hearing if at all2

possible before September.3

CHAIRPERSON GRIFFIS:   Right.  There's4

two things and I do appreciate in processing this5

previously we were well aware-B  6

MR. DAMARI:   I just want to say one7

thing.  I'm not going to address those issues.8

CHAIRPERSON GRIFFIS:   No, I know9

you're not. 10

MR. DAMARI:   I'm not but, you know, my11

silence should not be construed as any sort of12

agreement.13

CHAIRPERSON GRIFFIS:   And it isn't.  I14

understand that.  But let's make clarity for15

everyone involved in this.  First of all, I think16

it's appropriate to allow the time (1) so that we17

don't run into a situation like today where we're18

actually having you up to deal with issues at four19

o'clock.  Let's set a date where we know we can fit20

you in and be timely when we call.21

Secondly, it affords enough time to do22

two things.  Either figure out a circumstance that23

is amenable or to fully prepare the precise appeal24

which we've now defined.  And that definition goes25
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solely to 4225 Connecticut Avenue, revocation of1

the Certificate of Occupancy.  So when we return,2

it's possible that we will return and when we3

return we will be hearing the case presentation of4

the error in its revocation.  5

With that, I don't think that we need6

to state anything more except with all this7

discussion rather of use, program and location, it8

will be absolutely stunning to me if no one puts a9

site plan in that can graphically illustrate that10

because taking all of our time to try and tell us11

what's out there will not be productive. 12

So with that, I don't think that we13

need to have any other instructions on that and14

let's just reiterate.  What I am going to do is ask15

for a filing, a preliminary filing before the16

September date, we can set that off for two weeks,17

as specific as you can be and detail is going to be18

appropriate.   It will at minimum include the19

precise element of which is being asserted to be in20

error, and that will obviously form the basis of21

all the discussion of the evidence that will be22

presented. 23

Ms. Bailey, if you wouldn't mind, the24

date we picked for the next hearing?25
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MS. BAILEY:   September 19th Mr.1

Chairman, first in the afternoon.2

CHAIRPERSON GRIFFIS:   Excellent. 3

Thank you.  And two weeks prior to that would be?4

MS. BAILEY:   Two weeks prior to the5

19th of September is September 5th.  6

CHAIRPERSON GRIFFIS:   Excellent.7

MS. PERRY:   Just so you know, Mr.8

Griffis, we'll have to do an ANC resolution and9

send it in to you probably closer to the seven days10

because we only meet on the third Mondays of each11

month.   And if we're not going to get the12

documents until September 5th it will only give usB 13

CHAIRPERSON GRIFFIS:   Earlier?  14

MR.  BARDIN:   Yes. 15

CHAIRPERSON GRIFFIS:   Okay.  Well16

let's set that then, let's get that filing into the17

record.  You meet on when?18

MS. PERRY:   The third Mondays of the19

month.  20

VICE CHAIRPERSON MILLER:   Do you meet21

in August? 22

MS. PERRY:   Not normally unless we23

have to, but if I don't have the document, you24

know, we can call a special meeting but I hate to25
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ask the commissioners to do that in August when1

it's our only month off. 2

MR. DAMARI:   You can have it by July3

15th.  4

CHAIRPERSON GRIFFIS:   There it is.5

MS. PERRY:   There it is so we can have6

our resolution-B  7

CHAIRPERSON GRIFFIS:   Excellent.8

MS. PERRY:   Thank you Mr. Damari. 9

CHAIRPERSON GRIFFIS:   Anything else we10

need to address today?11

MR. DAMARI:   The 17th is a Monday. 12

CHAIRPERSON GRIFFIS:   Okay.  17th then13

is the Monday.  That'll be it.  Thanks.  Very well. 14

Any other procedural questions?   Thank you all15

very much.  We do appreciate it.  Does anyone have16

other business to report this afternoon.  Thanks17

very much and we're now adjourned.    18

(Whereupon, the above-entitled public19

meeting, having been concluded, went off the record20

at 6:01 p.m.) 21

22

23

24

25
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